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STATEMENT OF QUESTIONS PRESENTED 


1. Whether a Special Board of Adjustment, which was 
provided for by the Award of Arbitration Board 282 under 
P, L, 82108 to arbitrate that part of the railway labor dis- 
pute relating to the consist of crews (other than firemen) 
which was remanded by the Award of Arbitration Board 

loeal railroad properties for disposition, was re- 

to conduct the arbitration delegated to it in com- 
siance with Sections 7 and 8 and subject to Section 9 of 
he Railway Labor Act (U.S.C.A., Title 4, Sections 157, 
158, 159). 


ig 
is 


2. Whether the award of a Special Board of Adjustment, 
created under the Award of Arbitration Board 282 to arbi- 
trate the crew consist issue on one railroad, is valid when it 
is based in part upon awards made by other Special Boards 

stment in the arbitration of the crew consist issue 

other railroads notwithstanding consideration of awards 
on other railroads was not one of the ‘‘guidelines’’ pre- 
ribed by the Award of Arbitration Board 282 for the 
ration of the crew consist issue by Special Boards of 


tmMon 
Dm LAdieil. 


3. Whether the award of a Special Board of Adjustment, 
created under the Award of Arbitration Board 282 to arbi- 
trate the crew consist on one railroad, is valid when it is 
based in part upon agreements made with respect to the 
crew consist issue on other railroads notwithstanding con- 
sideration of agreements disposing of the crew consist issue 
on other railroads was not one of the ‘‘guidelines’’ pre- 
scribed by the Award of Arbitration Board 282 for the arbi- 
tration of the crew consist issue by Special Boards of 
Adjustment. 
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TI. The ruling of the court below and the position 
of Board 282, concerning the procedure to be 
followed by a Special Board, are contrary to the 
earlier statements of position by them 


Il. The ruling of Board 282, sustained below, that 
the Special Boards need not conduct their arbi- 


tration substantially in conformity with Sec- 
tions 7 and 8 of the Railway Labor Act con- 
flicts with Public Law 88-108 and with the deci- 
sions of this Court .... 


TIT. The ‘‘Interpretation’’ by Arbitration Board 282 
that the Special Board of Adjustment was not 
required to conduct its part of the arbitration 
in accordance with the procedures of Sections 
7 and § of the Railway Labor Act to the extent 
of making and certifying a transcript of its pro- 
ecedings and of the evidence would, if sustained, 
deprive a party who becomes aggrieved by the 
Award of such Special Board of a ‘meaningful 
review’, to which review this Court held he is 
entitled icles seats 


7, The ruling by Arbitration Board 282 on Jan- 
uary 16, 1966 that a Special Board of Adjust- 
ment was not required to make and certify a 
transcript of its proceedings and of the evidence 
taken by it would deny to a party aggrieved by 
the Award of such board a meaningful review 
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of the Award by Arbitration Board 282 and by 
the courts and would deprive such party of its 
property without due process of law contrary 
to Amendment V of the Constitution of the 
United States 


The Award of the Special Board discloses on 
its face that it does not conform to the sub- 
stantive requirements for the arbitration which 
was delegated to it because it was partly based 
upon the awards of special boards and upon an 
agreement establishing minimum crew consists 
on other railroads and the ruling of Arbitration 
Board 282 sustaining it should have been im- 
peached 
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APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 
Publie Law 88-108, Act of Angust 28, 1968, 77 Stat. 182, 
USCA, Title 45, See. 157 (1965 Supp.) required the ar- 
bitration of two issues of the National Railway Labor dis- 
pute pursuant. to Sees. 7 and 8 of the Railway Labor Act, 


» 

U.S.C.A.. Tithe 45, Sees. 157 and 158 and designated the 
l States District Court for the District of Columbia 
as the Court in which the Award of the Arbitration Board 
was to be filed. The Award of said Arbitration Board was 
filed in said Court and the Court entered judgment thereon 
as provided in 45 U.S.C.A. See. 159 (J.A. 59-60), Brother- 
hood of Locomotive Firemen and Enginemen, et al. v. Cer- 
tain Carriers represented by the Eastern et al., Conference 
Committees, LIS App. D.C. 100, 331 F. 2d 1020, affirming 225 
F. Supp. 11 (D.C.D.C. 1964), cert. den. 377 U.S. 918, St 
S. Ct. 1181 (April 27, 1964). 


On January 20, 1966, Arbitration Board 282 filed in Mise. 
No. 41-63 in the United States District Court for the Dis- 
trict of Columbia its rulings upon and answers to BRT 
Question 47 (J.A. 38, 94) which involved disputes be- 
tween the BRT and the St. Louis Southwestern Railroad 
Company. 


On January 26, 1966, the BRT filed in the U.S. District 
Court for the District of Columbia a petition in Civil Action 
No. 201-66 to impeach the rulings of and answers by Arbi- 
tration Board 282 on January 20, 1966, with respect to BRT 
Question 47 (J.A. 38). 


On January 27, 1966, the Brotherhood of Railroad Train- 
men filed in Mise. No. 41-63 in the District Court in which 
the Award of Arbitration Board 282 and its subsequent 
rulings in answer to questions submitted to it were filed a 
petition to impeach and contest the rulings of Arbitration 
Board 282 in answer to BRT Question 47 (J.A. 38). 


On March 29, 1966, the District Court entered an order 


consolidating the petitions to impeach certain rulings of 
Board 282 on BRT Question #47 (J.A. 39-40, 95). 


On April 22, 1966, the District Court dismissed the con- 
solidated petitions. (J.A. 92). 


On April 27, 1966, the Brotherhood of Railroad Train- 
men filed its notice of appeal to this Court from the April 
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22, 1966 order of the District Court and those appeals were 
designated in this Court as Numbers 20,212 and 20,213. 
(J.A. 93-94). 

On June 6, 1966 this Court ordered the aforesaid appeals 
in Nos. 20,212 and 20,213 consolidated for disposition in 
this Court. 


The jurisdiction of this Court is predicated on U.S.C.A., 
Title 28, See. 1291. 


STATEMENT OF THE CASE 


This is an appeal from a decision of the District Court 
affirming the rulings of Board 282 made in response to 
questions submitted for interpretation of the original 
Award. The question was numbered before the Board as 
BRT Question 47. 


GENERAL BACKGROUND 


The general background of this case appears from the 


opinions of the courts in Brotherhood of Locomotive Engi- 
neers v. Baltimore & Ohio R. Co.. 372 U.S. 284 (1963), 
affirming 310 F. 2d 503 (7th Cir. 1962): Brotherhood of 
Locomotive Firemen & Enginemen, et al. v. Certain Car- 
riers, 118 App. D.C. 100, 331 F. 2d 1020 (D.C. Cir. 1964), 
affirming 225 F. Supp. 11 (D.C.D.C., 1964), cert. den., 377 
U.S. 918, SS. Ct. LIST (1964). 


On November 2, 1959 substantially all the railroads in 
the United States, acting under See. 6 of the Railway Labor 
Act (U.S.C.A,, Title 45, See, 156), served upon the organi- 
zations representing their employees engaged in train and 
yard service, a notice proposing to abolish all contract pro- 
visions and all practices and interpretations which required 
a stipulated number of employees in a crew in road and 
yard service. 


On September 7, 1960 the organizations, acting under 
Sec. 6 of the Railway Labor Act, served upon the carriers 


+ 


a notice proposing national contract provisions requiring 
that each crew consist of a minimum of a conductor or 


foreman and two brakemen or helpers. 


The parties were unable to resolve the dispute and in 
the summer of 1963 a strike was imminent over the car- 
riers’ threat to put their notices in effect. In order to avoid 

strike, Congress enacted P.L. S108; 77 Stat. 152; 
U.S.C.A.. Title 45, See. 157 (Supp. 1965) which was ap- 
proved August 28, 1963 providing for ‘+final disposition’’ 
of the dispute by compulsory arbitration of the ‘‘erew con- 

st issue’? by an arbitration board which became known 
as ‘t Arbitration Board 282”’, 


The Award of Arbitration Board 282 remanded the basic 
dispute for local negotiations and prohibited any change 
except in accordance with interim procedures it prescribed 
for changing pre-existing contract rules. This was by notice 
from one side to the other, negotiations, and in the absence 
of agreement, by an arbitration award by a Special Board 
of Adjustment for which it provided, to be made in aceord- 
ance with guidelines prescribed by Board 282. (J.A. 53 
et seq.). 


THIS CASE 


On February 25, 1964, the St. Louis Southwestern Rail- 
road Company served a notice on the Brotherhood of 
Railroad Trainmen proposing a reduction in the minimum 
number of persons required by the collective bargaining 
agreement to be in sixteen crews. (J.A. 12). 


On March 25, 1964 and April 1, 1965 the Brotherhood of 
Railroad Trainmen served counter notices on the St. Louis 
Southwestern Railroad Company proposing an increase in 
the minimum number of persons to be in those and four 
other crews. (JA. 7, 12-15). When conferences did not 
result in an agreement, the railroad, on May 12, 1964, re- 
ferred the dispute to a Special Board of Adjustment and 
designated M. LL. Erwin, its Manager of Personnel, to be 
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its member of the proposed Special Board. (J.A. 8, 19-20) 
The Brotherhood of Railroad Trainmen objected to a 
Special Board being convened because negotiations had not 
been completed and it had not been settled as to what jobs 
would have firemen on them in order to give effect to one 
of the ‘‘guidelines’”’ for determining the crew consist issue. 
(J.A. 8, 17-18). 


On May 22, 1964, the National Mediation Board named 
Frank Elkouri to be the neutral member and R. J. Roberts, 
Appellant’s General Chairman on the St. Louis Southwest- 
ern Railroad Company, to be the employee member of a 
Special Board of Adjustment provided for by the Award 
of Arbitration Board 282. (J.A. 8, 20-22). 


On May 26, 1964, the neutral member of that Board, 
Frank Elkouri, advised the carrier member of the Board, 
M. L. Erwin, and R. J. Roberts, the employee member of 
the Board, that the Board would convene and hearings 
would commence on June 15, 1964 in the railroad’s office in 
Tyler, Texas (J.A. 8, 23). 

On May 27, 1964 R. J. Roberts, the employee member of 
the Special Board, advised the neutral member of the 
Board, Frank Elkouri, and the carrier member of the 
Board, M. L. Erwin, that Appellant's General Grievance 
Committee for the St. Louis Southwestern Railroad Com- 
pany did not have funds with which to share the expense 
of the Special Board and requested the carrier member to 
join in a request to the National Mediation Board for it to 
pay the expenses of the neutral member and any incidental 
expenses of the Special Board. (J.A. 9, 2425, 41-42). 

On June 3, 1964, M. L. Erwin, the railroad’s member of 
the Special Board, refused to join in the suggested request 
of the National Mediation Board. (JA. 9, 26-27, 41-42). 


The National Mediation Board was advised of the posi- 
tion of the Brotherhood of Railroad Trainmen and of the 
suggested request to be made of it to provide funds by a 
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copy of R. J. Robert's letter to M. L. Erwin and Frank 
Elkouri. (J.-A. 2425, 27-28). 


On June 10, 1964, Appellant's General Chairman Roberts, 
the employee member of the Special Board, by a letter to 
Frank Elkouri, the neutral member of the Board, and M. L. 
Erwin, the Carrier member of the Special Board, objected 
to the Board proceeding ‘texcept and unless’’ the ‘‘pro- 
ceedings of the Board are handled in eabaapier ance with Sec- 
tions 7 and 8 of the Railway Labor Act; that is, that the 
Board be in a position to make a dranceript of all proceed- 
ings and take evidence under oath and to mark all exhibits 
with a number and enter them in evidence, so that the 
award or awards of the Board will be subject to review 
under Section 9 of the Railway Labor Act.’’ Appellant’s 
member of the Special Board, R. J. Roberts, further ob- 
jected to the Board’s hearings being in the railroad’s offices 
as directed by the neutral member of the Board and de- 
manded that the hearings be in the Federal Building in 


Tvler, Texas, as provided in Section 7(g) of the Railway 
Labor Act. (J.A. 9, 27-29). 


The demand of Appellant’s General Chairman Roberts 
for the Board’s hearings to be in the Federal Building in 
Tyler, Texas, as provided in Section 7(g) of the Railway 
Labor Act, was sustained by the Board but the neutral and 
carrier members of the Special Board overruled the de- 
mand or request for it to proceed in compliance with pro- 
visions of Sections 7 and 8 of the Railway Labor Act. 
However, the neutral member of the Special Board author- 
ized either party to make a transcript of the proceedings 
if it wanted todo so. (J.A.9, 27-29). 


On June 15, 1964, without waiving the position of the 
Brotherhood of Railroad Trainmen that the proceedings of 
the Special Board, in order to be legally proper, must be 
conducted in accordance with Sections 7 and 8 of the Rail- 
way Labor Act, in order that any award of the Board could 
be meaningfully reviewed in accordance with Section 9 of 
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the Railway Labor Act, and denying that any other pro- 
cedure was legally proper, Appellant’s member of the 
Board requested the carrier to furnish him with a full state- 
ment of the facts and all supporting data bearing upon the 
dispute to be heard by the Board and that he be given an 
opportunity to prepare an answer to such statement and 
supporting data as is the practice before the National 
Railroad Adjustment Board under Section 3 of the Rail- 
way Labor Act. That request was complied with by the 
carrier member of the Board. (J.A. 29-30, 42-43). 


The neutral and carrier members of the Special Board 
made an award for the Board on July 14, 1965 at St. Louis, 
Missouri denying the proposal of the Brotherhood of Rail- 
road Trainmen and sustaining, in its entirety, the proposal 
of the carrier. (JA. 9, 30-31). The award of the Board 
authorized a reduction by one switchman or brakeman in 
the number of persons required to be employed in sixteen 
crews. (J.A, 12). 


The award recites that it was made ‘ton the basis of all 
relevant evidence submitted by the parties, including 
awards of other Special Boards created under the Award 
of Arbitration Board 282, and the agreement reached be- 
tween the Brotherhood and the C.R.I. & P. Railroad on 
June 17, 1964 (relating to the crew consist issue)."" (J.A. 
30-31). 


The written ‘‘submission’’, which was a written argu- 
ment by the carrier of about one hundred pages, was sub- 
mitted to the Special Board by the carrier on the first day 
it convened. (JA. $3, 49). In Exhibit **A‘* to the written 
submission or argument the carrier directed the attention 
of the Special Board to the awards of Special Boards of 
Adjustment on other railroads, Three of them were on 
the Missouri Pacific Railroad and Texas & Pacifie Rail- 
way, the validity of which are involved in Brotherhood of 
Railroad Trainmen, Appellant v. Chicago, Milwaukee. St. 
Paul & Pacific R. R. Co., et al. Appellees, Nos. 19,867, 
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20,003 and 20,004 in this Court. The award on the Missouri 
Pacitie was copied in full. It established a minimum crew 
of two brakemen on main line local trains, and one helper 
in yards, which was what had been proposed by the St. 
Louis Southwestern Railroad Company for main line locals 
and its Illmo yard and was allowed by the award of the 
Special Board. (J.A. 12, 31, 45-46). 


The railroad claimed in the District Court that the 
awards of those other Special Boards were placed before 
the Special Board by both the railroad and the Brotherhood 
as their ‘*Joint Exhibit No. 7°. (J.A. 43). The employee 
member of the Board denied the claim of the railroad that 
the awards were a ‘‘joint exhibit’’, stating that they were 
marked as ‘*Joint Exhibit No. 7’? by the neutral member 
of the Board to distinguish them from exhibits which had 
been prepared by one of the parties and which were truly 
partisan and that the Brotherhood continually objected to 
them being considered as relevant evidence of the number 
of men needed in crews on the St. Louis Southwestern 
Railroad. (J.A. 49-50). The railroad does not dispute the 
denial of its prior claim that the exhibit was a ‘‘Joint 
Exhibit’? but now claims that General Chairman Roberts, 
the employee member of the Board, used them to support 
his argument to the Board that it should make ‘‘on-the- 
ground’’ observations of the work done by the crews in 
question. (J.A.52). 


The report of the terms of an agreement with respect 
to the consist of crews between the Chicago, Rock Island & 
Pacific R. Co. and the Brotherhood, which was contained in 
an article in ‘‘Trainmen News’’, was placed before the 
Special Board by the carrier and there is no claim that it 
was ‘Joint Exhibit’, (J.A. 43). It reported that the 
agreement established a minimum crew of two brakemen 
on main line trains, which was what the railroad was seck- 
ing and got from the Special Board in this case. (J.A. 
12, 21, 47). The railroad’s claim that no objection was 


9 


made to the Board considering that evidence was denied 
by the employee member of the Board, who stated that the 
report of the agreement was offered by the carrier as ‘‘Car- 
riers’ Exhibit 17a’? while the Special Board was meeting 
in St. Louis, that he objected to it being considered, and 
that the neutral member of the Board stated to him that 
it caused him to change his mind about reductions in either 
several or seven crews and that he, the neutral, was going 
to permit the reduction proposed by the railroad. (J.A. 
43-44, 51). 


On January 16, 1966, Arbitration Board 282 answered 
and ruled upon BRT Question #47. It was: ‘‘Is the award 
of the Special Board of Adjustment (St. Louis Southwest- 
ern Railway Co.) valid, considering cach of the following 
and if not, by reason of which of the following: (a) The 
refusal of the neutral and carrier member of such board 
to join with the Brotherhood of Railroad Trainmen in a 
request to the National Mediation Board to provide and 
pay the expense necessary for the making of a transcript 
of the proceedings and of the evidence offered to and re- 
ecived by such Special Board of Adjustment and the 
refusal of such board to grant the request or demand of 
the Brotherhood of Railroad Trainmen for it to proceed 
only in accordance with Section 7 of the Railway Labor 
Act to the extent of taking testimony under oath and mak- 
ing and certifying a transcript of its proceedings and of 
the evidence and papers presented to it, and (b) Basing its 
award partly upon the ‘awards of other special boards 
created under the award of Arbitration Board 282°, and 
(c) Basing its award partly upon ‘the agreement. reached 
hetween the Brotherhood and the C.R.I. & P. Railroad on 
June 17, 1964 (relating to the crew consist issue).’°?  (J.A. 
3-4, 77-78) 


The answer to the question and ruling by the Board was: 
“There is no basis for concluding that the Award of the 
Special Board of Adjustment is invalid for the reasons 
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referred to in the question. See the Board's Preliminary 
Statement and its answers to B.R.T. Questions 32, 33 and 
36.07 (SAL STS 


The Board's preliminary statement, insofar as it relates 
to BRT Question 36 B(1) (2) and (C) and its ruling and 
answer to that auestion are relevant here and appear in 
full on pages 66-76 of the Joint Appendix. The validity 
of the Board's ruling and answer to that Question are in- 
volved in Brotherhood of Railroad Trainmen v. Chicago, 
Mileaukee. St. Paul & Pacific R. Co. et al., Nos. 19,867, 
>).003 and 20,004 in this Court. 


BRT Question 36 (B) (1), (2) and (C) were whether 
Special Boards of Adjustment were required to comply 
with the procedure established by $$ 7 and 8 of the Railway 
Labor Act requiring evidence to be taken under oath and 
a transcript to be made of the proceedings of the board 
and of the evidence taken by it notwithstanding the absence 
and non-participation in the proceedings of the board by 
one of the partisan members, and whether the awards of 
the Special Boards of Adjustment were substantially in 
conformity with those sections of the Railway Labor Act 
since it was admitted that the Special Boards did not com- 
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ply with those procedures. (J.A. 73-75) 


The Board’s answer was that the Special Boards of 
Adjustment were not required by the terms of the Award 
of Arbitration Board 282 to adhere to the procedures pre- 
seribed in either Section 7 or Section 8 of the Railway 
Labor Act. (J.A. 66, 70, 75) 


The two “organization members’? of Arbitration Board 
282 dissented to the ruling and answer by the Board with 
respect to its Answers to BRT Question 36. (J.A. 166-174) 


This case presents a different situation from that which 
was involved with respect to the Special Boards that were 
the subject of BRT Question No. 36 in that, in this case, 
Appellant did participate in negotiations prior to the Spe- 
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cial Board being convened, demanded that the Special 
Board proceed in accordance with Sections 7 and 8 of the 
Railway Labor Act and make a transcript of its proceed- 
ings and of the evidence heard by it in order that a mean- 
ingful review of its award would be possible which demand 
was overruled by the neutral and carrier members of the 
Board, and Appellant did participate in the proceedings 
of the Board with the objection that the procedures re- 
quired by Sections 7 and § of the Railway Labor Act should 
be followed. Also, BRT Question No. 36 was not concerned 
with the validity of the award of a Special Board based 
in part upon awards of Special Boards of Adjustment on 
other railroads and upon an agreement made between the 
Brotherhood and another railroad with respect to the crew 
consist issue. 


STATUTES AND REGULATIONS INVOLVED 


Statutes and regulations involved are appended hereto 
in the Appendix, infra. 


STATEMENT OF POINTS 
I 


The District Court erred in refusing to impeach the rul- 
ing by Arbitration Board 282 that the Special Boards of 
Adjustment for which it provided in its Award and to 
which it delegated most of the arbitration required by Pub- 
lie Law 88-108 were not required to comply with any pro- 
cedure established by the Railway Labor Act. P.L. 88-108 
required the arbitration to be conducted pursuant to See- 
tions 7 and S and to be subject to Section 9 of the Railway 
Labor Act. 


Il 


The District Court erred in refusing to impeach the rul- 
ing by Arbitration Board 282 that a Special Board of Ad- 
justment for which it provided in its Award and to which 


it delegated most of the arbitration of the crew-consist 
issue Which was required by P.L. 88-108 to be arbitrated. 
The arbitration conducted by such Special Board is sub- 
jeet to Seetion 9 of the Railway Labor Act which requires 
the impeachment of the Award of an arbitration board 
which does not comply with the procedures required by 
See “tions aD Bos S of the Railway Labor Act in conducting 


Ill 


The District Court erred in refusing to impeach the rul- 
ing by Arbitration Board 282 that the Special Boards of 
AGjustment for which it provided in its Award and to 
which it delegated most of the arbitration required by P.L. 
SS-LON were not required to make a transcript of the evi- 
dence heard by it. A party aggrieved by the Award of a 
Special Board of Adjustment is entitled to a meaningful 
review thereof, in the first instance by Arbitration Board 
282 and thereafter, under Section 9 of the Railway Labor 
Act. by the courts, and no such review is possible in the 

absence of a transcript of the evidence which it was the 

luty of the Board to provide. 


IV 


The District Court erred in refusing to impeach the 
ruli by Arbitration Board 282 that a Special Board of 
tment for which it provided in its Award and to 

w whic h it delegated most of the arbitration required by Pub- 
lic lace S108 was not required to make and certify a 
transcript of its proceedings and of the evidence heard by 
it as required by Public Law 88-108 and Sections 7 and 8 
of the Railway Labor Act. Such ruling raises serious 
questions as to whether a party aggrieved by the Award of 
such Special Board of Adjustment has been deprived of 
property without due process of law, which constitutional 
questions would be avoided by construing P.L. 88-108 to 
require the impeachment of the Award of a Special Board 
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of Adjustment and by the impeachment of the ruling by 
Arbitration Board 282 approving the Award of a Special 
Board of Adjustment where such Special Board of Adjust- 
ment did not make and certify a transcript of its proceed- 
ings and of the evidence heard by it, so that a meaningful 
review of its Award could be possible. 


Vv 


The District Court erred in refusing to impeach the rul- 
ing by Arbitration Board 282 that the Award of a Special 
Board of Adjustment was valid although based upon the 
awards of Special Boards of Adjustment on other railroads. 


VI 
The District Court erred in refusing to impeach the rul- 
ing by Arbitration Board 282 that the Award of a Special 
Board of Adjustment was valid although based upon the 
provisions of an agreement between Appellant and another 


railroad with reference to the consist of crews on that other 
railroad. 


SUMMARY OF THE ARGUMENT 


Public Law 88-108 provided for the compulsory arbitra- 
tion of the erew-consist issue pursuant to the procedure 
established by Sections 7 and $8 of the Railway Labor Act 
and made such arbitration subject to Section 9 of the Rail- 
way Labor Act, which provides for the impeachment of 
the Award of an Arbitration Board which did not conduct 
its proceedings as required by Sections 7 and S$ of the 
Railway Labor Act. 


The Arbitration Board, for which Congress provided, 
delegated the arbitration of most of the crew-consist issue 
to Special Boards of Adjustment for which it provided 
because it became apparent that the erew-consist issue prop- 
erly could not be arbitrated on a national, but only upon a 
local, basis because of the diferent and varying cireum- 
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stanees affecting individual crews and it provided guide- 
lines to govern the arbitration to be conducted by such 
Special Boards of Adjustment, but it did not prescribe 
the procedure to be followed by such Special Boards in 
eondueting the arbitration. 

The Special Board of Adjustment expressly refused to 
follow the procedure required by Sections 7 and 8 of the 
Railway Labor Act for the making of a transcript of the 
evidence heard by it and upon the basis of which it made 
its award without which a meaningful review of its Award 

Arbitration Board 282 and thereafter by the courts 


aggrieved party to such an Award is entitled, is impossible. 


It was the duty of the Special Board of Adjustment, sua 
sponte, to make and certify a transcript of the evidence 
heard by it. 


Public Law 82108 and Section 9 of the Railway Labor 
Act require the impeachment of the Awards of Special 
Boards of Adjustment and of a ruling by Arbitration Board 
282 upholding the Award of such Special Board of Adjust- 
ment, where, as in this case, such Special Board of Ad- 
justment did not make a transcript of the evidence heard 
by it as required by P.L. 88-108 and Section 7 of the Rail- 
way Labor Act. The denial of a meaningful review of the 
Award of a Special Board of Adjustment either by Arbi- 
tration Board 282 or by the Courts under Section 9 of the 
Railway Labor Act because of the absence of a transcript 
of its proceedings and of the evidence heard by it would 
raise a substantial question as to whether a party to the 
award of such Special Board of Adjustment was deprived 
of property without due process of law which question does 
not arise if Public Law §8-108 is construed to require the 
impeachment of rulings by Arbitration Board 282 uphold- 
ing the awards of Special Boards of Adjustment which did 
not comply with the procedural requirement of Section 7 
of the Railway Labor Act to the extent of making a record 


15 


of the evidence heard by it so that a meaningful review 


thereof could be had. 


The guidelines established by Arbitration Board 282 
for the disposition of the crew consist issue by Special 
Boards of Adjustment do not authorize a Special Board of 
Adjustment to base an award upon the awards of Special 
Boards of Adjustment made in the arbitration of the crew 
consist issue on other railroads nor do they permit a Special 
Board of Adjustment to base an award upon an agreement 
with respect to the consist of crews on other railroads. 


ARGUMENT 
I 


The Ruling of the Court Below and the Position of Board 282, 
Concerning the Procedure To Be Followed by Special 
Board, Are Contrary to the Earlier Statements of Posi- 
tion by Them 


The position taken by Arbitration Board 282 and by the 
District Court for the District of Columbia with respect to 
the procedure to be followed by Special Boards of Adjust- 
ment has changed. Both of them now take the position 
that the Special Boards are not subject to any procedure 
established by the Railway Labor Act or Publie Law S8-108, 


On May 21, 1964 the Brotherhood of Railroad Trainmen 
submitted its Question number 21 to Arbitration Board 
282. It was as follows: 


“Ts our understanding correct that special boards of 
adjustment established pursuant to the award of Arbi- 
tration Board 282, Section IIT, Part B, having no pro- 
cedure stipulated by agreement, must therefore con- 
duct their arbitration pursuant to Sections 7 and S$ of 
the Railway Labor Act, to the extent that said sections 
are not inconsistent with Publie Law SS-108, and that 
the awards of those special boards are subject to Sec- 
tion 9 of the Railway Labor Act?”’ 
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(page 11. Brief for Appellees, in number 18,845 in this 
Court. Decided June 24, 1985, 121 App. D.C. 230; 349 
Fe 2d ie) 

Although Arbitration Board 282 ruled upon and answered 
the questions submitted to it with respect to the meaning or 
application of its award on May 22, 1964 and June 9, 1964 
it did not answer BRT Question number 21 until September 
16, 1964. as will be noted later. 

On June S, 1964 the District Court for the District of 
Columbia in In Re Certain Carriers, 231 F. Supp. 519, 
denied a motion for supplementary relief which had been 
filed by the Brotherhood after the United States District 
Court for the Eastern District of Missouri on May 28, 1964 
had dismissed, for lack of jurisdiction, an action brought 


scause the Boards had not proceeded in accordance with 


1d 8 of the Railway Labor Act and for an injunction 


to prevent the railroads from putting the awards into effect. 
Brotherhood of Railroad Trainmen vy. Missouri Pacific 
Railroad Co., et al., 230 F. Supp. 197 (E.D. Mo., 1964). 


The District Court in Missouri had expressed the opinion 
on May 28, 1964, 230 F. Supp. Le. 201: 


‘© * * © for our purposes the authority of the Local 
Board, its procedure, its findings and award, stemming 
as they do from Award 282 must be deemed to be a 
part of and embraced by Award 282, subject for its 
interpretation and application by reference to Board 
282 as provided for by 45 U.S.C.A. See. 157 (c), 
158 (m); such additional interpretations and applica- 
tions of its award by Board 282 being judicially review- 
able by 45 U.S.C.A. Sec, 159 in the District Court of 
the District of Columbia under Public Law 88-108.’’ 


However, the District Court for the District of Columbia 
on June $, 1964 ruled, 231 F. Supp. Le. 521: 


“To be sure, the provisions of the Railway Labor Act, 
found in 45 U.S.C. £§ 158, 159, were binding on the 
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special Board of Arbitration created by the Act of 
Congress, and those provisions were complied with. 
The Court is of the opinion, however, that they are not 
applicable to the special boards of adjustment created 
under the award. 


“‘These special boards are creatures of the Arbitration 
Board and not of any statute. The nearest analogy to 
these boards is the National Railroad Adjustment 
Board, which sits in regional divisions. By analogy, 
it would seem to follow that the procedure prescribed 
for the divisions of the Adjustment Board should be 
applicable to the special adjustment boards created un- 
der the award and this Court so holds. 


“‘The procedure prescribed by the statute governing 
these boards is found in subsections (i), (j) and (m) 
of 45 USC $153.°** 


While the appeal from the ruling of the District Court 
for the District of Columbia was pending in this Court 
(Brotherhood of Railroad Trainmen v. Certain Carriers, 
No. 18,845, 121 App. D.C. 230, 349 F. 2d 207), Arbitration 
Board 282 answered BRT Question 21 as follows: 


“‘The Board declines to answer this question and refers 
the parties to the holdings on this question by Judge 
Holtzoff as stated in his Opinion issued June 8, 1964, 
in the matter designated as Miscellaneous No. 41-63 
issued June 8, 1964, in the United States District Court 
for the District of Columbia.”’ 


(page 11, Brief for Appellees, in number 18.S45 in this 
Court, decided June 24, 1965, 121 App. D.C. 280, 349 
F. 2d 207) 


On August 4, 1965 in pursuance of the decision of this 
Court on April 15, 1965 in Brotherhood of Railroad Train- 
men Vv. Chicago. Milwaukee, St. Paul & Pacific R. Co.. 120 
App. D.C. 299, 345 F.2d 985 (which expressed the same 
opinion as had been expressed by the District Court in 
Missouri with reference to reviewability of Special Board 
awards under Section 9 of the Railway Labor Act) and of 
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the appeal in Brotherhood of Railroad Trainmen vy. Cer- 
tain Currters, No, ISS, 121 App. D.C. 250, 549 FL 2d 207, 
the Brotherhood submitted its question 36 to Board 282, 
It was 


tioned. 


In its answer to BRT Question 36, upon which Arbitra- 
tion Board 282 predicated its answer to BRT Question No. 
+7, whieh is involved here (J.A. 78), Arbitration Board 282 
abandoned the inference in its response to BRT Question 
21, that the procedure provided by Section 3 of the Railway 
Labor Act was applicable to Special Boards as held by the 
District Court on June 8, 1964. It now rules that neither 
that procedure nor any other procedure established by the 
Railway Labor Act is applicable to Special Boards. (J.A. 
66-70, 75, 77-78). 


The District Court for the District of Columbia has 
changed its opinion from that expressed on June 8, 1964 
that the procedures prescribed by Section 3 of the Railway 
Labor Act were applicable to Special Boards. On January 
12, 1966 the District Court held that ‘‘the provisions of the 
Railway Labor Act are not applicable to the Special Boards 
of Adjustment’. In Re Certain Carriers, 248 F. Supp. 
1008, 1012 (D.C.D.C., 1966). It followed that ruling in this 
ease on April 22, 1966. (J.A. 89-92) (But, contra, 231 F. 
Supp. 519, particularly that part of the Opinion which ap- 
pears, 231 F. Supp. 519, 521, which was omitted from the 
part of the Opinion quoted, 248 F. Supp. 1012 and which 
has to do with the applicability of the procedures pre- 
scribed in Section 3 of the Railway Labor Act). 


Thus, according to the ruling by Arbitration Board 282 
and by the District Court, the Special Boards of Adjust- 
ment are not required to follow any procedure established 
by the Railway Labor Act or elsewhere but are free agents 
to proceed in any way that might appeal to their whim or 
caprice and are not responsible to any authority in doing so. 
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Il 


The Ruling of Board 282, Sustained Below, That the Special 
Boards Need Not Conduct Their Arbitration Substantially 
in Conformity With Sections 7 and 8 of the Railway Labor 
Act Conflicts With Public Law 88-108 and With the Deci- 
sions of This Court 


Arbitration Board 282 remanded to the local properties 
the issues concerning the consist of crews and provided for 
interim determination either by agreement or by arbitra- 
tion through Special Boards of Adjustment. This did not 
apply to main line freight crews where the crew consist 
had theretofore been established as a conductor and two 
brakemen, which crews were not subject to change. (J.A. 
53 et seq.). 


It is undeniable that the Special Boards were empowered 
to decide the issues which Congress had legislated for de- 
cision by Board 282, and these Special Boards were in fact 
completing the work of Board 282. Public Law S8-108 
expressly declares the provisions of Sees. 7, 8, and 9 of 
the Railway Labor Act applicable to the arbitration therein 
provided for. 


In See. 4 of Public Law 88-108, Congress provided that: 


“To the extent not inconsistent with this joint reso- 
lution the arbitration shall be conducted pursuant to 
sections 7 and 8 of the Railway Labor Act. the Board's 
award shall be made and filed as provided in said see- 
tions and shall be subject to section 9 of said act. The 
United States Distriet Court for the District of Colum- 
bia is hereby designated as the court in which the 
award is to be filed. * * * °*) (Emphasis added) 


This Court, in Brotherhood of Railroad Trainmen vy. 
Chicago, Milwaukee, St. Paul & Pacific Railroad Company, 
120 App. D.C 345 F.2d 985, made it clear that seetion 
9 of the Railway Labor Act, US.CLA., Title 45, £159, does 
apply to the awards of Special Boards of Adjustment. The 
Court ruled (as did the District Court in Missouri) that 
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Special Board awards are subject to review by the courts 
under section 9 of the Railway Labor Act after review by 


> 


ration Board 282. In so ruling, this Court said, 345 


“Congress did not foresee that Board 282 would 
refer issues to Special Boards, and thus made no ex- 
plicit provision for appeals from these Boards. But 
Congress entrusted the work-rules dispute to Board 
282 for ‘complete and final disposition.’ 


“The Board’s delegation of the crew consist issue to 
ial Boards should not mean that such boards and 
particular their single neutral members, could settle 

a dispute by compulsory arbitration without being sub- 


any meaningful review. Unless a tribunal 
ir with the work-rules dispute interposes its 


award and judicial review, no meaningful review will 
be available to an aggrieved party. Moreover, there 
are statutory limitations on the scope of our reviews 
and on our authority to prescribe flexible remedies. 
These limitations need not bind Board 282. * * * ”’ 


to prescribe flexible remedies, this Court also said in foot- 


notes 5 and 6: 


+5. Congress limited judicial review to the grounds 
for impeachment of an arbitration award under the 
Railway Labor Act, 45 USCA section 159: that the 
award does not conform ‘to the substantive [or pro- 
cedural] requirements’ of the statute or to ‘the stipu- 
lations of the agreement to arbitrate’ or that the award 
was Vitlated by fraud. 


‘“¢*The court may not review the question whether 
there is substantial evidence to sustain the findings of 


fact. (T)he scope of review is much nar- 
rower than that which generally prevails in connection 
with administrative decisions.’ Brotherhood of Loco- 
motive Firemen & Enginemen v. Chicago, B. & Q. R. 
Co., supra, 225 F, Supp. at 18. 
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“6. See 45 USC Section 159, Fourth, incorporated by 
reference into Public Law 88-108, supra, note 1.”’ 


U.S.C.A., Title 45, See, 159, Fourth, to which the Court 
referred in footnote 6, provides that: 

‘If the court shall determine that a part of the award 

is invalid on some ground or grounds designated in 


this section as a ground of invalidity, * * * the court 
shall set aside the entire award. * * * ”? 


Thus, although under section 9 of the Railway Labor 
Act, courts may not determine the question of whether there 
was substantial evidence to sustain the findings of Special 
Boards, they may determine whether the award of the 
Special Board conforms to the ‘‘substantive’’ and 
‘“proeedural’’ requirements of the Railway Labor Act. 

Section 9, Third, of the Railway Labor Act, which was 
summarized by this Court in the Milwaukee case, supra, 
footnote 5, provides that one of the grounds for 
impeachment of the award of an Arbitration Board is: 


““(a) * * * that the proceedings were not substantially 
in conformity with this chapter; * * *”’ 


Section 7, Third, (h) provides that: 


‘* All testimony before said board shall be given under 
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oat! : 


Section 7, Third (f) provides that: 


“The Board of Arbitration shall furnish a certified 
copy of its award to the respective parties to the 
controversy, and shall transmit the original, together 
with the papers and proceedings and a transeript of 
the evidence taken at the hearings, certified under the 
hands of at least a majority of the arbitrators, to the 
Clerk of the District Court of the Umited States * * * 
to be filed in said Clerk's office * * *. The said Board 
shall also furnish a certified copy of its award and the 
papers and proceedings, including testimony relating 
thereto, to the Mediation Board * * *."” 
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Section S (k) is to the same effect. 


It is hardly credible that Congress In Public Law 88-108, 
in preseribing compulsory arbitration of the crew-consist 
inate in accordance With the procedures of Sections 7 and 8 
of the Railway Labor Act, meant only that these pro- 
Visions should be applicable to the board Congress estab- 
lished. and meant that if that board delegated part of the 
arbitral process, its delegee could conduct its part of the 
arbitral process without such limitations. 


Appellant demanded that the procedure required by See. 
y(n) and (f) of the Railway Labor Act, U.S.C.A,, Title 
45, See. 137 (bh) and (f) be followed but the Special Board 
here involved refused to follow that procedure (J.A. 27-29, 
42), Section 4 of P.L. 88-108 and Section 9, Third (a) of 
the Railway Labor Act require the impeachment of the 
Awards of the Special Boards and the ruling of Arbitration 
Board 282 approving them. 


Im 


The “Interpretation” by Arbitration Board 282 That the Spe- 
cial Board of Adjustment Was Not Required To Conduct 
Its Part of the Arbitration in Accordance With the Pro- 
cedures of Sections 7 and 8 of the Railway Labor Act to 
the Extent of Making and Certifying a Transcript of Its 
Proceedings and of the Evidence Would, If Sustained. De- 
prive a Party Who Becomes Aggrieved by the Award of 
Such Special Board of a “Meaningful Review”, to Which 
Review This Court Held He Is Entitled 


In the Milwaukee case, supra, 345 F. 2d 985, 987 this 
Court said: 


“Congress did not foresee that Board 282 would refer 
issues to special boards, and thus made no explicit 
provisions for appeals from these boards. But Con- 
gress entrusted the work-rules dispute to Board 282 
for ‘complete and final disposition’. The Board’s 
delegation of the crew consist issue to special boards 
should not mean that such boards, and in particular 
their single neutral members, could settle a dispute 
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by compulsory arbitration without being subject to any 
meaningful review. Unless a tribunal familiar with 
the work-rules dispute interposes its judgment, with 
its reasons, between the special board’s award and 
judicial review, no meaningful review will be available 
to an aggrieved party.’”’ 


Meaningful review of the Award of a Special Board of 
Adjustment by Arbitration Board 282 and judicial review 
thereafter under $9 of the Railway Labor Act is not 
possible in the absence of a record of the proceedings and 
of the evidence as provided for and required by Section 4 of 
Public Law 88-108 and $$ 7 and 8 of the Railway Labor Act 
and which Appellant demanded and sought to obtain but 
which the Special Board refused (J.A. 2430, 42). 


The reasons for the refusal of Arbitration Board 282 
to make a national rule as to crew consist (although 
making an interim national rule disposing of the fireman 
issue) and for rejecting the carriers’ proposal to eliminate 
all rules requiring a stipulated number of persons in crews, 
and for remanding the crew-consist issue to the individual 
properties for negotiations and interim agreements or for 
arbitration by Special Boards of Adjustment according to 
guidelines established by Board 282, was stated by the 
neutral members of Arbitration Board 282, in their opinion, 
filed with the Board's Award as follows: 


“<* * * Tho size of road and yard crews * * * has never 
been the subject of a national rule in the railroad 
industry. * * * 


«* * * Some yard service crews, for example, now 
consist of one foreman and one brakeman, while 
others consist of one foreman and as many as ten 
brakemen. The variations depend on a great complex 
of factors, reflected by the guidelines mentioned below. 
Though the range is less pronounced in road service, 
it also makes unfeasible a definitive national rule * * *, 


“Tt is apparent to us that the consist of crews necessary 
to assure safety and to prevent undue workloads must 
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be determined — primarily by local conditions. A 
national preseription of crew size would be wholly 
unrealistie. % * "7 (4L Labor Arbitration Reports 
GYS-OM4) 


he neutral members of Arbitration Board 282. also 


noted that 


**In their argument the carriers point out that ‘operat- 

¢ conditions, operating methods and service require- 

< vary greatly from railroad to railroad, from 

sion to division and from yard to yard on the 

same railroad. and, over significant periods of time, 

on the same division and in the same yard’, * * *” 
(41 Labor Arbitration Reports 6%) 


The District Court and this Court recognized the neces- 
sity for the erew-consist issue to be determined locally and 
on the basis of individual crews in the action to impeach 
the Award of Arbitration Board 282. Brotherhood of 
Locomotive Firemen & Enginemen v. Chicago, Burlington 
& Quincy R. Co., 225 F. Supp. 1, le. 20, affirmed 118 
U.S. App. D.C. 100, 331 F. 2d 1020. 


The ‘‘guidelines’’ established by Arbitration Board 2S2 
(J.A. 56 et seq.) provided ‘‘general considerations’’ such 
as ‘‘assurance of adequate safety’’; ‘‘avoidance of 
unreasonable burden or workload’’; ‘‘physical character- 
isties of the line to be traversed anil in the areas where 
switching or industrial work is to be performed (including 
grade and general climatic conditions)’’; ‘‘the number of 
highways, streets, road or other crossings or intersections 
to be protected’’; ‘state, county or municipal regulations 
applicable with respect to highway, street, road, railroad, 
or other crossings or intersection’’; ‘availability and use 
of communication ejuipment (such as, but not limited to, 
end-to-end train radio; train to wayside radio and walkie 
talkies)"; ‘‘the presence or absence of a fireman in the 
engine service crew’’. In addition to the general considera- 
tions it established ‘‘particular considerations’’ with 
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reference to passenger road service, freight service, and 
yard service. (J.A, 56-58) 


In its preliminary statement to its answer to BRT 
Question 36, upon the basis of which it answered and ruled 
upon BRT Question 47, Arbitration Board 282 reaffirmed 
the reasons, stated ecarlicr by the neutral members and 
heretofore noted, for the delegation of the arbitration of the 
crew-consist issue to Special Boards as follows: 


*“As we have repeatedly stated, our purpose in provid- 
ing for Special Board of Adjustment was to bring 
about prompt and final settlement of disputes over 
crew consist. We recognize that these disputes were 
complex and varied, and that they could be equitably 
resolved only after a careful and detailed examination 
of local conditions and the application of the guidelines 
laid down in the Award. * * *’? (J.A. 69) 


The ‘‘guidelines’’ which were established by the Award 
of Arbitration Board 282 are the ‘‘substantive require- 
ments’? with which the award of a Special Board of Adjust- 
ment must comply within the meaning of $9, Third (a) of 
the Railway Labor Act, U.S.C.A., Title 45, $159, Third 
(a). This was stated to be so in Brotherhood of Railroad 
Trainmen Vv. Chicago. Milwaukee, St. Paul d Pacific R. Co., 
237 F. Supp. 404, 417, where the Court said: 


«* * © The substantive and procedural criteria speci- 
fied in Award 282 govern the disposition of all crew 
consist issues within the seope of the Resolution. These 
apply to all proposed changes in ‘rules’ which, ‘whether 
established by agreement, interpretation, or practice’, 


undertake to require a stipulated number of trainmen. 
* © @99 


It is obvious that evidence was necessary for a Special 
Board of Adjustment to determine whether, under the 
guidelines established by Arbitration Board 282, a change 
in the consist of a crew was warranted. It is also obvious 
that a record of the evidence which was before the Special 
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Board of Adjustment was essential in order for it to be 
determined. upon a review of the award of the Special 


Board of Adjustment, whether the award was in conformity 
the substantive requirements as required by $4 of 
PLL, 88-108 and $9, Third (a) of the Railway Labor Act. 


In its ruling in its Answer to BRT Question 36, and 
thus BRT Question 47, Arbitration Board 282 in its 
preliminary statement (J.-A. 70) also recognized that: 

“Meaningful review involves neither more nor less 
than a determination whether a challenged decision by 
a Special Board has * * * applied the guidelines set 
forth in Section III, Parts A, B and C of the Award.” 


In its Answer to BRT Question 36, Board 282 held 
(J.A. 76): 


--The essential criterion is not whether there is sub- 
stantial evidence to support the awards of the special 
boards of adjustment but rather whether there is 
substantial evidence to show that the special boards of 
adjustment failed to apply or to confine themselves to 
the guidelines prescribed by the Award of Board 282. 
On the basis of the record before it, the Board finds no 
evidence that the special boards failed to comply with 
the requirements of the Award.” 


Thus Board 282 found nothing in the record to show 
that the cuidelines had not been followed. This was so 
only because there was no record at all. Similarly, the 
Board could have found nothing in the record to show 
that the guidelines were followed. We submit that where 
a meaningful review is a matter of right, the question 
before the reviewing body is not whether the record shows 
the original decision to be wrong, but whether there is 
enough in the record to show sufficient support for the 
original decision. This is impossible without a record 
which Appellant demanded. 


What constitutes ‘‘meaningful review’’ was recently 
defined, at least in part, by the Supreme Court in Kent v. 
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United States, decided March 21, 1966, —— U.S. ——, 86 
S. Ct. 1045. In that case, the Court said: 


“Meaningful review requires that the reviewing court 
should review. It should not be remitted to assump- 
tions. It must have before it a statement of the 
reasons motivating * * * including, of course, a state 
ment of the relevant facts. It may not ‘assume’ that 
there are adequate reasons, nor may it merely assume 
that ‘full investigation’ has been made.”’ 


Compliance with $4 of P.L. 88-108 and §§ 7 and § of the 
Railway Labor Act, to the extent that they require an 
Arbitration Board to make and certify a transcript of its 
proceedings and of the evidence taken by it, is necessary 
for there to be a meaningful review of the Award of a 
Special Board of Adjustment. 


After the majority of the Special Board, consisting of 
the neutral and carrier members, overruled Appellant's 
objection to the Board proceeding other than in accordance 
with Sections 7 and § of the Railway Labor Act, the 
employee member of the board, General Chairman Roberts, 
requested the carrier to furnish him, as the emploree 
member, with a full statement of the facts and all support- 
ing data bearing upon the dispute to be heard by the board 
and that he be given an opportunity to prepare an answer 
to such statement and supporting data, as is the practice 
before the National Railroad Adjustment Board as provided 
by Section 3 of the Railway Labor Act. (J.A. 27-30, 42) 
The railroad claims to have furnished him with its written 
‘“ssubmission’’? (J.A. 42-43) which consisted of about one 
hundred pages (J.A. 49). The procedure established for 
the First Division of the National Railroad Adjustment 
Board contemplates the service of ‘‘submissions"? by each 
party on the other and for them to be filed and thus to 
constitute the ‘reeord’? in the Adjustment Board. A 
“submission’’ is required to contain all relevant, argu- 
mentative facts, including all documentary evidence sub- 
mitted in exhibit form and all data submitted in support 


of the carrier's and employees’ positions. Apparently that 
is what the earrier had prepared. (National Railroad 
Adjustment Board Rules of Procedure, Circular A of the 
First Division of the National Railroad Adjustment Board, 
October 22. 1987 and Cireular B of the First Division of 
the National Railroad Adjustment Board, October 14, 
1949; 2 Code of Federal Regulations, Chapter 3, Part 
301.5 and Bureau of National Affairs, Labor Relations 
Reporter. LRX 6051-6054, included in appendix.) 


Obviously the Special Board could have prepared and 
certified some sort of record but it is not claimed that it 
did and none has been made available to either Arbitration 
Board 282 or to any court. 


In such circumstances not only is ‘‘meaningful review”’ 
impossible, but there is not the slightest semblance of com- 
pliance with $§7 and S$ of the Railway Labor Act and 
therefore with Section 4 of P.L. S$-108, and review under 
$9 of the Railway Labor Act is likewise impossible. 


Section 9, Third (a) of the Railway Labor Act provides 
that it is a ground for impeachment of the Award of an 
Arbitration Board that: ‘** * * the proceedings were not 
substantially in conformity with this chapter; * * *’’ and 
$9, Fourth, provides that if an award is invalid on some 

round designated in this section as a ground of invalidity, 
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‘the court shall set aside the entire award’’. 


Thus, the ruling by Arbitration Board 282 on January 
16, 1966 and its answer to BRT Question 47 remits the 
parties to ‘‘assumptions’? and requires it to be 
‘sassume(d)’’ that the evidence before the Special Boards 
ef Adjustment in question warranted the awards made by 
them under the guidelines prescribed by Arbitration Board 
282, all of which is contrary to the concept of ‘meaningful 
review’? as expressed by the Supreme Court in the Kent 
case, supra. 


Thus also, the ruling by Arbitration Board 282 makes 
tt possible for the delegation of the crew-consist issue to 
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Special Boards to mean that such boards, and in particular 
their single neutral member, may settle a dispute by com- 
pulsory arbitration without being subject to any meaningful 
review contrary to the explicit opinion of this Court in 
Brotherhood of Railroad Trainmen v. Chicago, Milwaukee, 
St. Paul & Pacific R. Co., 345 F. 2d 985, 987, where this 


Court said: 


««* * * the Board’s delegation of the crew consist issue 
to special boards should not mean that such boards, 
and in particular their single neutral members, could 
settle a dispute by compulsory arbitration without 
being subject to any meaningful review. * * *” 


In ruling upon BRT Question 36, Arbitration Board 282 
said (J.A. 70): 


“ee * * we deem it incumbent upon any party seek- 
ing a meaningful review of a decision of a Special 
Board to make such review possible * * * by providing 
us with an adequate record. * * * [A] party wishing re- 


view of a decision by a Special Board must assume 
the obligation of providing a verbatim transcript or 
other satisfactory evidence of the proceeding before 
that Board. If the opposing party refuses to share the 
cost of a transcript, and the neutral arbitrator deter- 
mines, in the exercise of his discretion, that a tran- 
script is unnecessary, the party desiring one is never- 
theless entitled to have it; but with that right comes 
the obligation to pay the cost. * * *” 


This was the position taken by the Special Board and 
reaffirmed by Arbitration Board 282 in this ease. (J.A. 
42, 7S) 

Presumably, Board 282 holds that the losing party, 
before he knows he is the losing party, must determine in 
advance whether he is going to need a record, and that the 
neutral must determine, before he has heard any evidence, 
whether a transcript will be necessary, for either or both 
of the parties who may be aggrieved by the Award of the 
Board to obtain a review of the Award. That holding is 


30 


contrary to P.L, S&108 and sections 7 and 8 of the 
Railway Labor Act incorporated therein. 


In Section 4 of P.L. 88108 Congress used the com- 
ing and mandatory word ‘tshall’’ in providing that: 

-* © © the arbitration shall be conducted pursuant to §$7 
and 8S of the Railway Labor Act, the Board's award shall 
be made and filed as provided im said sections and shall be 
subject to Section 9 of said Act. * ° *** (Emphasis added.) 


Seetion 7, Third (f) of the Railway Labor Act, also uses 
the mandatory and commanding word **shall”’ in providing 
that: ‘*The board of arbitration shall furnish a certified 
copy of its award to the respective parties to the 
controversy, and shall transmit the original, together with 
the papers and proceedings and a transcript of the evidence 
taken at the hearings, certified under the hands of at least 
a majority of the arbitrators, to the Clerk of the District 
Court of the United States * * * to be filed in said Clerk’s 
office as hereinafter provided. The said Board shall also 


furnish a copy of its award and the papers and proceedings, 


’ 


including testimony relating thereto, to the Mediation 


Board. to be filed in its office; * * °’’ (Emphasis added.) 


Section 7, Third (g) provides that: ‘‘A Board of 
Arbitration may, subject to the approval of the Mediation 
Board, employ and fix the compensation of such assistants 
as it deems necessary in carrying on the arbitration 


proceedings.”’ 


Congress, in recognition of the obligation of an Arbitra- 
tion Board to make a transcript of the evidence taken at 
its hearings, provided authority for it to obtain the services 
necessary to do so. 


In Section 2 of Public Law 89108 the National Media- 
tion Board was ‘authorized and directed * * * to provide 
such services and facilities as may be necessary and 
appropriate in carrying out the purposes of this joint 
resolution * * °.”’ 
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The Award of Board 282 provided that the costs and 
expenses of the neutral member and any incidental expenses 
shall be shared cqually by the parties unless different 
arrangements can be made by mutual agreement. The 
employee member of the Special Board requested the 
carrier member of the Board to join in a request to the 
National Mediation Board for it to pay the costs and 
expenses of the neutral member and any incidental expenses 
in connection with the Special Board. (J.A. 24). Both 
the neutral member of the Special Board and the National 
Mediation Board were advised of the request. (J.A. 24 
25) The carrier member of the Special Board refused 
to join in the suggested request on the ground that the 
National Mediation Board had advised that the award of 
Board 282 required the parties to pay the costs and 
expenses of the neutral member and the incidental expenses 
of the Special Board and both the neutral member of the 
Special Board and the National Mediation Board were 
advised of its refusal. (J.A. 26-27) But, the National 


Mediation Board had advised only that the costs and 
expenses of the neutral member should be shared equally 
by the parties and called attention to the provisions of the 
Award of Board 282 that such expenses should be borne 
equally by the parties ‘unless different arrangements can 
be made by mutual argeement’’. (J.A. 20-27) 


The National Mediation Board and the neutral member 
of the Special Board ignored the situation although. as 
heretofore shown, Section 2 of Publie Law 88-108 author- 
ized and direeted the National Mediation Board to provide 
“such services * * * as may be necessary and appropriate 
in carrying out the purposes of this joint resolution * * °%”? 
and Section 7, Third (g¢) of the Railway Labor Act an- 
thorized a Board of Arbitration to employ and fix the com- 
pensation of such assistants as it deems necessary in 
earrying on an arbitration and Section 7, Third (f) of the 
Railway Labor Act required the preparation of a tran- 
script and Section 4 of Public Law 88-108 required the 
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arbitration to be conducted pursuant to Sections 7 and § 
of the Railway Labor Act. The proposed request of the 
employee member of the Special Board was proper. The 
Special Board should have joined in it and the National 
Mediation Board should have done as Congress directed 
and should have provided the services necessary for the 
Special Board to have made a transcript of its proceedings 
the evidence taken by it as required by P.L, S8-108 and 

of the Railway Labor Act. 


There is no room under the provisions of Section 4 of 
P.L. 38108, nor under the provisions of $7 Third (f) of 
the Railway Labor Act, nor under the provisions of Sec- 
tion III B (3) of the Award of Arbitration Board 282, for 
eoneluding that the making of a transcript by an arbitra- 
tion board is or could be dependent upon the willingness of 
one party or the other to pay or share the costs of making 
it. nor upon the discretion of the neutral arbitrator as to 
whether a transcript was necessary. 


Congress does not place upon either party to an arbi- 
tration, even in cases where the arbitration is voluntary, 
and certainly it did not in this situation where Congress 
made the arbitration compulsory, and neither did Arbi- 
tration Board 282 undertake to place upon a party to the 
arbitration required by Congress, a duty to provide its 
own transcript of the evidence in order to obtain a review 
of the award of the Arbitration Board in the event such 
party became an aggrieved party to the award. 


Thus, the Special Board of Adjustment was commanded 
and enabled by Congress and by Board 282, sua sponte, to 
make and certify a transcript of its proceedings and the 
evidence. If it had done so, as Appellant undertook to 
have it do, a meaningful review of the awards of the 
special boards of adjustment in question could have been 
made by Arbitration Board 282 and by the courts under $9 
of the Railway Labor Act. 


IV 


The Ruling By Arbitration Board 282 on J anuary 16, 1966 That 
a Special Board of Adjustment Was Not Required to Make 
and Certify a Transcript of Its Proceedings and of the Evi- 
dence Taken By It Would Deny to a Party Aggrieved By 
the Award of Such Board a Meaningful Review of the 
Award By Arbitration Board 282 and By the Courts and 
Would Deprive Such Party of Its Property Without Due 
Process of Law Contrary to Amendment V of the Constitu- 
tion of the United States 


The right to bargain collectively is a fundamental human 
right existing at common law. American Steel Foundries 
v. Tri City Central Trades Council, 257 U.S. 184, 209 
(1921); Teras & NL O. R. Co. v. Ruy. Clerks, 281 U.S, 548, 
570 (1930); V.LLR.B. v. Jones & Laughlin Steel Co., 301 
US. 1, 33 (1937); Amalgamated Workers v. Edison Co., 
309 U.S. 261, 263 (1940) ; Williams v. Yellow Cab Company, 
200 F. 2d 302 (3d Cir. 1952), cert. den. 346 U.S, S40 (1953). 
Compulsory arbitration was required by P.L. 88-108 both 
as to the ‘‘fireman issue’? and ‘‘crew-consist issue’’. Arbi- 
tration Board 282, in fact, completed the arbitration of the 
fireman issue so that no further arbitration of it was re- 
quired but it did not, in fact, do so with the crew-consist 
issue. It delegated to Special Boards of Adjustment the 
arbitration of most of the crew-consist issue. To the ex- 
tent that the ‘‘fireman issue” and the ‘‘erew-consist issue”? 
were in fact arbitrated by Board 282, review of the award 
was possible beeause Arbitration Board 282, in conducting 
that arbitration, complied with Section 4 of Public Law 
88-108 and Sections 7 and S$ of the Railway Labor Act by 
making and certifying a transcript of its proceedings and 
of the evidence taken by it and by filing such transcript 
together with its award with the Clerk of the United 
States District Court for the District of Columbia. The 
award was in fact reviewed under Section 9 of the Rail- 
way Labor Act, U.S.C.A., Title 45, See. 159. Brotherhood 
of Locomotive Firemen & Enginemen v. Chicago, Burling- 
ton € Quincy R. Co., 225 F, Supp. 11 (D.C. D.C. 1964), 
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affirmed 331 F. 2d 1020 (D.C. Cir., 1964). Compulsory 
arbitration by Special Boards of Adjustment was substi- 

r the right to bargain collectively with respect to 
subst: ssatially all of the crew-consist issue, 


Arbitration Board 282 has now, by its rulings on Octo- 
ber 10, 1965, undertaken to deny to the parties to the arbi- 
tration conducted by the Bote ial Boards of Adjustment any 
review of the awards of such Special Boards of eae 

particularly to deny any ‘tmeaningful review’ 
of those awards because such a review necessarily requires 


a consideration of the evidence taken by such board upon 
the basis of which it made its award under the ‘‘ guidelines”’ 
established by the Award of Arbitration Board 282, as 
heretofore noted. 


his Court. in Washington Terminal Company vy. Bos- 
well, 14 F. 2d 235, 247, recognized that the denial of judi- 
cial review to an employee adversely affected by an award 
of the National Railroad Adjustment Board (which, as here- 
tofore lap does proceed upon the basis of a ‘‘record’’ 
consisting of ‘tsubmissions’’) raises questions as to the 
constitutional validity of such a denial. 


The Court in Brotherhood of Railroad Trainmen v. Chi- 
cago, Milwaukee, St. Paul & Pacific R, Co., 237 F. Supp. 
104, 418 (D.C. D.C., 1964), stated that: 


see * * The actions of the Special Board * * * bear 
y the imprim itur of government, and must with- 
stan a Be test of the Fifth Amendment. * * *’’ 


This Court, in Brotherhood of Railroad Trainmen vy, 
Chicago, Mibvaukee, St. Paul & Pacific R. Co., 120 App. 
D.C. 297, 245 F, 2d 985, 987, stated: 

se 8 * The Board’s delegation of the crew consist 
issue to Special Boards should not mean that such 
boards, and in particular their single neutral mem- 
bers, could settle a dispute by compulsory arbitration 
without being subject to any meaningful review. * ° *”’ 
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In footnote 4, this Court stated: 


“We upheld the Board’s authority to delegate the 
crew consist issue to Special Boards in Brotherhood 
of Locomotive Firemen & Enginemen v. Chicago 
BL & Q. R. Co, D.C, 225 F. Supp. 11, affirmed 118 U.S. 
App. D.C. 100, 831 F.2d 1020, Cert den, 377 U.S. 918, 
S4S. Ct. 1181, 1182, 12 L. Ed. 2d 187 (1964). But ef. 
Schechter Poultry _Corp. v United States, 295 U.S. 
495, 55S. Ct. 887, 79 L. Ed, 1570 (1935), which holds 
that delegated authority must be defined by legislative 
standards ; meaningful review procedures ensure that 
such authority is exercised within those standards.’’ 


The concept of meaningful review, as expressed by the 
Supreme Court in Kent v. United States, supra, is that: 


‘‘Meaningful review requires that the reviewing court 
should review. It should not be remitted to assump- 
tions. It must have before it a statement of the rea- 
sons motivating * * * including, of course, a state- 
ment of the relevant facts. It may not ‘assume’ that 
there are adequate reasons, nor may it merely as- 
sume that ‘full investigation’ has been made.’’ 


The ruling by Arbitration Board 282 would and does 
deny to an aggrieved party to an award of a Special 
Board of Adjustment a transcript of the evidence heard by 
such Board and would and does thereby remit such party 
to ‘‘assumptions*’ and requires it to be *tassume(d)** that 
the evidence heard by the Special Board warranted its 
award under the guidelines established by Arbitration 
Board 282, all of which would be and is contrary to a 
proper concept of meaningful review. 


No question respecting such a denial of due process of 
law arises if Publie Law 88-108 is construed to require 
Special Boards of Adjustment to conduct the arbitration 
delegated to them by Arbitration Board 282, pursuant to 
Sections 7 and 8 of the Railway Labor Act. 
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In International Assoctation of Machinists v. Street, 367 
U.S. 740 (1901). the Court said Le. T49: 


“When validity of an Act of the Congress is drawn 
into question, and even if a serious doubt of constitu. 
ionality is raised, it is a cardinal principle that this 
ourt will tirst ascertain whether a construction of 
he statute is fairly possible by which the question 
nay be avolded.”" 


The construction here urged is not only correct but 
would avoid the constitutional question of whether the 
awards of the Special Board, and the rulings of Board 
282 approving the procedure followed in reaching the 
awards of the Special Boards, deprive Appellant of rights 


without due process of law. 


Vv 


The Award of the Special Board Discloses on Its Face That It 
Does Not Conform to the Substantive Requirements for the 
Arbitration Which Was Delegated to It Because It Was 
Based Partly Upon the Awards of Special Boards and 
Upon an Agreement Establishing Minimum Crew Consists 
on Other Railroads and the Ruling of Arbitration Board 
282 Sustaining It Should Have Been Impeached 


The railroad proposed to reduce the minimum number 

of employees required by the existing collective bargain- 

ing agreement to a minimum of (1) a foreman and one 

helper in one yard, (2) a foreman and two helpers in two 
(3) a conductor and two brakemen in thirteen road 
(J.A. 12). 


As heretofore shown, the carriers, in their argument to 
Board 282, pointed out that operating conditions, operat- 
ing methods, and serviee requirements vary greatly from 
railroad to railroad, from division to division, and from 
yard to yard on the same railroad, and, over significant 


periods of time, on the same division and in the same yard. 


Arbitration Board 282 found that there were variations 
in the size of crews which depended on a great complex of 
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factors as reflected by the guidelines it established and 
that the consist of crews must be determined primarily by 
local conditions. It was for those reasons that Arbitra- 
tion Board 282 delegated the arbitration of the crew- 
consist issue to Special Boards of Adjustment. The Dis- 
trict Court for the District of Columbia and this Court 
recognized that the crew consist issue was to be determined 
locally and on the basis of individual crews. 


The awards of fifteen other Special Boards were listed 
in the carriers’ ‘‘submission’’? to the Special Board in 
question, (J.A. 48, 45). It is not clear from the affidavit 
of M. L. Erwin, the railroad’s Personnel Manager and 
member of the Special Board, whether all or only one of 
those awards was copied in full as was the award affect- 
ing the Missouri Pacifie (J.A. 43, 45). The affidavit of 
the railroad’s member of the Special Board states that the 
awards of these other Boards were ‘‘utilized only as prece- 
dents, illustrating the manner in which the guidelines pre- 
scribed in the award by Arbitration Board 282 were ap- 
plied with respect to similar disputes involving other ear- 
riers’. (J.A. 43). The award affecting the Missouri 
Pacifie, which was copied and submitted to the Special 
Board established for the Missouri Pacifie what the St. 
Louis Southwestern was contending for before its Special 
Board, ic. ‘fall main line loeal freight trains will be op- 
erated with a minimum of two brakemen** and ‘there 
shall be a minimum of one helper on any yard engine en- 
gaged * * * yard service * * %.°" (JA. 45-46). 


The awards of the two Special Boards on the Missouri 
Pacifie and on the Texas &© Pacifie are the subject of the 
appeal in the Brotherhood of Railroad Trainmen, Appel- 
lant v. Chicago, Milwaukee, St. Paul & Pacific RR. Co.. 
et al., Nos. 19,867, 20,008, 20,004 in this Court. They pur- 
port to establish on the Missouri Pacifie and Texas & 
Pacific the same rule which was contended for by the St. 
Louis Southwestern, Similarly, the agreement as _ re- 


aw 
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ported in the **Trainman News’’ between the Chicago, 
Roek Island & Pacitie R. Co. and the Brotherhood of Rail- 
road Trainmen established a minimum crew of at least 
two trainmen on all main line freight trains which was 
contended for by the St. Louis Southwestern for its main 
Hine loeal trains. (J.A. 47) The railroad claims that the 
“Trainman News’? article indicated the satisfaction of 
the Brotherhood of Railroad Trainmen with that disposi- 
tion ye of the crew consist issue as made on the Rock 
Island and that its only purpose in placing the article 
reporting the Rock Island agreement before the Spe cial 
Board was for such precedential value as it might have in 
illustrating the ‘‘manner in which’? a similar dispute had 
deen disposed of with the concurrence of the Brotherhood 
and that it was not referred to in the written submission 
made by it to the Special Board of Adjustment. Obvi- 
ously, the *Trainman News" article could not have been 
ineluded in the carriers’ written submission because that 
submission was made on June 15, 1964, and the ‘‘Train- 
man News’ article was dated July 6, 1964, over eight days 
before the award of the Special Board was made at St. 
Louis, Missouri on July 14, 1964. (J.A. 31, 46, 49). The 
reported Rock Island agreement had its intended effect 
upon the neutral member. It resulted in the neutral mem- 
ber allowing reductions in crews which, theretofore, he had 
not contemplated allowing. (J.A. 51). 


As heretofore shown in the Statement of the Case, there 
jx a dispute as to whether Appellant objected to the awards 
of the Special Board on other railroads and the agree- 
ment on the Rock Island being considered for any purpose. 
(JA. 43-44, 49-50-51, 52-53). A transcript of the proceed- 
ings, as required by Section 2 of Public Law 88-108 and 
Section 7 of the Railway Labor Act, would have climinated 
the dispute and further points up the need for it. 


Regardless of how that dispute is resolved, the Special 
Zgard had no authority to take those matters into consid- 
eration or to base its award upon them. 
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As heretofore shown, the guidelines, established by 
Arbitration Board 282 for the arbitration of the crew- 
consist issue by Special Boards, constitute the substantive 
requirements for the arbitration which is to be done by 
Special Boards of Adjustment. Not one of the ‘‘guide- 
lines’’, which are reproduced in full in the Joint Appendix 
at pages 56-58, authorize a Special Board of Adjustment 
to consider awards of Special Boards or agreements estab- 
lishing the consist of crews on other railroads with their 
own local and varying conditions. Notwithstanding the 
absence of any ‘‘guideline’’ authority for doing so, the 
award of the Special Board in question was made. in the 
language of the award itself, ‘‘on the basis of all the rele- 
vant evidence submitted by the parties, including awards 
of other Special Boards, created under the Award of 
Arbitration Board 282, and the agreement reached between 
the Brotherhood and the C. R. I. & P. R. Co. on June 17, 
1964, (relating to the crew consist issue).* * * *? (J.A. 31). 


Section 4+ of the Public Law 88-108 made the arbitration 
subject to Section 9 of the Railway Labor Act (U.S.C.A.. 
Title 45, See. 159). Section 9, Third (a) provides that one 
of the grounds for impeachment of an arbitration award 
is that ‘‘the award plainly does not conform to the sub- 
stantive requirements** which, as to Special Boards under 
the Award of Arbitration Board 282 are, as heretofore 
noted, the ‘*guidelines”* established by Board 282. Section 
9, Fourth, of the Railway Labor Act requires a court to 
“set aside the entire award"* if it *tshall determine that 
°° * the award is invalid on some ground or grounds 
designated in this section as a ground of invalidity’. 


For all of the foregoing reasons it is respeetfully sub. 
mitted that the judgment. of the District Court sustaining 
the ruling by Arbitration Board 282 in answer to BRT 
Question No, 47 and the validity of the award of the Spe- 
cial Board of Adjustment involved should be reversed and 
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the ruling and answer by Arbitration Board 282 together 
with the award of the Special Board of Adjustment should 


be impeached. 


SE AND KRAMER Mitron Kramer 
DK Street. Now; 
Washington, D. C. 20006 


Haver & BarpGett Joun H. Hatey, Jr. 
S18 Olive Street 
St. Louis, Missouri 65101 
Attorneys for Appellant 


August 1966, 
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APPENDIX 
United States Code Annotated, Title 28—§ 1291 
$1291. Final decisions of district courts 


The courts of appeals shall have jurisdiction of appeals 
from all final decisions of the district courts of the United 
States, the United States District Court for the District of 
the Canal Zone, the District Court of Guam, and the Dis- 
trict Court of the Virgin Islands, except where a direct 
review may be had in the Supreme Court. As amended 
Oct. 31, 1951, ¢. 655 § 48, 65 Stat. 726; July 7, 1958, Pub.L. 
85-508, § 12(¢), 72 Stat. 348. 


Public Law 88-108—77 Stat. 132. U.S.C.A., Title 45, 
Section 157 (Supp. 1965) 


Sec. 2. There is hereby established an arbitration board 
to consist of seven members. 
* s. * 
Notwithstanding any other provision of law, the National 
Mediation Board is authorized and directed: 


* . ° 


(2) to provide such services and facilities as may be 
necessary and appropriate in carrying out the purposes of 
this joint resolution. 


* . ° 


The arbitration board shall make a decision, pursuant to 
the procedures hereinafter set. forth, as to what disposition 
shall be made of those portions of the carriers’ notices of 
November 2, 1959, identified as **Use of Firemen (Helpers) 
on Other Than Steam Power" and **Consist of Road and 
Yard Crews"’ and that portion of the organizations’ notices 
of September 7, 1960, identified as **Minimum Safe Crew 
Consist’* and implementing proposals pertaining thereto. 


* t) ° 


See. 4. To the extent not inconsistent with this joint 
resolution the arbitration shall be conducted pursuant to 
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sevtions T and S of the Railway Labor Act, the board's 
award shall be made and filed as provided in said sections 
and shall be subject to section 9 of said Act. The United 
States District Court for the District of Columbia is hereby 
designated as the court in which the award is to be filed, 
and the arbitration board shall report to the National 
Mediation Board in the same manner as arbitration boards 
functioning pursuant to the Railway Labor Act. 


Railway Labor Act, §3 


First. There is established a Board, to be known as 
the National Railroad Adjustment Board’’, the members 
of which shall be selected within thirty days after June 21, 
1934. and it is provided— 

* ° * 


(h) The said Adjustment Board shall be composed of 
four divisions. 

* s . 

First division: To have jurisdiction over disputes in- 
volving train- and yard-service employees of carriers; that 
is. engineers, firemen, hostlers, and outside hostler helpers, 
conductors, trainmen, and yard-service employees. 


(i) The disputes between an employee or group of em- 


ployees and a carrier or carriers growing out of grievances 
or ont of the interpretation or application of agreements 
concerning rates of pay, rules, or working conditions, 


ineluding cases pending and unadjusted on June 21, 1934, 
shall be handled in the usual manner up to and ineluding 
the chief operating officer of the carrier designated to 
handle such disputes; but, failing to reach an adjustment 
in this manner, the disputes may be referred by petition 
of the parties or by either party to the appropriate division 
of the Adjustment Board with a full statement of the facts 
and all supporting data bearing upon the disputes. 
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(j) Parties may be heard cither in person, by counsel, 
or by other representatives, as they may respectively elect, 
and the several divisions of the Adjustment Board shall 
give due notice of all hearings of the employee or employees 
and the carrier or carriers involved in any disputes sub- 
mitted to them. 

. s . 

(m) The awards of the several divisions of the Adjust- 
ment Board shall be stated in writing. A copy of the 
awards shall be furnished to the respective parties to the 
controversy, and the awards shall be final and binding upon 
both parties to the dispute, except insofar as they shall 
contain a money award. In case a dispute arises involving 
an interpretation of the award, the division of the Board 
upon request of either party shall interpret the award in 
the light of the dispute. 


* « e 


(w) Any division of the Adjustment Board shall have 


authority, in its diseretion, to establish regional adjust- 
ment boards to act in its place and stead for such limited 
period as such division may determine to be necessary. 


* e * 


Establishment of System, Group, or Regional Boards 
by Voluntary Agreement 


Second: Nothing in this section shall be construed to 
prevent any individual carrier, system, or group of carriers 
and any class or classes of its or their employees, all acting 
through their representatives, selected in accordance with 
the provisions of this chapter, from mutually agreeing to 
the establishment of system, group, or regional boards of 
adjustment for the purpose of adjusting and deciding 
disputes of the character specified in this section. 
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Section 7 Railway Labor Act—U.S.C.A. Title 45. Section 157 


First. Whenever a controversy shall arise between a 


carrier or carriers and its or their employees which is not 


settled either in conference between representatives of the 


in t 

such controversy may, by agreement of the 
parties to sueh controversy. be submitted to the arbitra- 
tion of a board of three (or, if the parties to the controversy 
so stipulate, of SIX) persons: 


(¢) Duty to reconvene; questions considered 


Upon notice from the Mediation Board that the parties, 


or either party, to an arbitration desire the reconvening of 
the board of arbitration (or a subcommittee of such board 

arbitration appointed for such purpose pursuant to 
the agreement to arbitrate) to pass upon any controversy 
over the meaning or application of their award, the board, 
or its subcommittee, shall at once reconvene. No question 
other than. or in addition to, the qaestions relating to the 
meaning or application of the award, submitted by the party 


or parties in writing, shall be considered by the reconvened 
board of arbitration or its subcommittee. 


Such rulings shall be acknowledged by such board or 
subcommittee thereof in the same manner, and filed in the 
same district court clerk’s office, as the original award 
and become a part thereof, 


(f) Award; disposition of original and copies 


The board of arbitration shall furnish a certified copy 
of its award to the respective parties to the controversy, 
and shall transmit the original, together with the papers 
and proceedings and a transcript of the evidence taken at 
the hearings, certified under the hands of at least a ma- 


jority of the arbitrators, to the clerk of the district court 
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of the United States for the district wherein the contro- 
versy arose or the arbitration is entered into, to be filed 
in said ¢lerk’s office as hereinafter provided. The said 
board shall also furnish a certified copy of its award, and 
the papers and proceedings, including testimony relating 
thereto, to the Mediation Board to be filed in its office; 
and in addition a certified copy of its award shall be filed 
in the office of the Interstate Commerce Commission: 
Provided, however, That such award shall not be construed 
to diminish or extinguish any of the powers or duties of the 
Interstate Commerce Commission, under the Interstate 
Commerce Act, as amended. 


(g) Compensation of assistants to board of arbitration; 
expenses; quarters 
A board of arbitration may, subject to the approval of 


the Mediation Board, employ and fix the compensation 
of such assistants as it deems necessary in carrying on 


the arbitration proceeds. The compensation of such em- 
ployees, together with their necessary traveling expenses 
and expnses actually incurred for subsistence, while so 
employed, and the necessary expenses of boards of arbitra- 
tion, shall be paid by the Mediation Board, 


Whenever practicable, the board shall be supplied with 
suitable quarters in any Federal building located at its 
place of meeting or at any place where the board may 
conduct its procedings or delibrations, 


(h) Testimony before board; oaths; attendance of 
witnesses; production of documents; subpoenas; 
compulsion of witnesses; fees 


All testimony before said board shall be given under 
oath or affirmation, and any member of the board shall 
have the power to administer oaths or affirmations. The 
board of arbitration, or any member thereof, shall have 
the power to require the attendance of witnesses and the 
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production of such books, papers, contracts, agreements, 
and documents as may be deemed by the board of arbi- 
tration material to a just determination of the matters 
submitted to its arbitration, and may for that purpose 
request the clerk of the district court of the United States 
for the district wherein said arbitration is being conducted 
to issue the necessary subpoenas, and upon such request 
the said elerk or his duly authorized deputy shall be, and 
he is, authorized, and it shall be his duty, to issue such 
subpoenas. In the event of the failure of any person to 
comply with any such subpoena, or in the event of the 
eontumacy of any witness appearing before the board of 
arbitration, the board may invoke the aid of the United 
States courts to compel witnesses to attend and testify 
and to produce such books, papers, contracts, agreements, 
and documents to the same extent and under the same 
conditions and penalties as provided for in the Interstate 
Commerce Act as amended. 


Section 8 Railway Labor Act—U.S.C.A.. Title 45, Section 158 


(k) Shall provide that the award of the board of 
arbitration and the evidence of the procecdings before the 
board relating thereto, when certified under the hands of 
at least a majority of the arbitrators, shall be filed in the 
clerk’s office of the district court of the United States for 
the district wherein the controversy arose or the arbitra- 
tion was entered into, which district shall be designated in 
the agreement; and, when so filed, such award and proceed- 
ings shall constitute the full and complete record of the 
arbitration; 


(m) Shall provide that any difference arising as to the 
meaning, or the application of the provisions, of an award 
made by a board of arbitration shall be referred back for 
a ruling to the same board, or, by agreement, to a subcom- 
mittee of such board; and that such ruling, when acknowl- 
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edged in the same manner, and filed in the same district 
court clerk’s office, as the oriignal award, shall be a part 
of and shall have the same force and effect as such original 
award; and 

* ° e 


Section 9 Railway Labor Act—U.S.C.A.. Title 45, Section 159 


First. The award of a board of arbitration, having been 
acknowledged as herein provided, shall be filed in the clerk’s 
office of the district court designated in the agreement to 
arbitrate. 


Conclusiveness of award; judgment 


Second. An award acknowledged and filed as herein 
provided shall be conclusive on the parties as to the merits 
and facts of the controversy submitted to arbitration, and 
unless, within ten days after the filing of the award. a 
petition to impeach the award, on the grounds hereinafter 
set forth, shall be filed in the clerk’s office of the court in 
which the award has been filed, the court shall enter 
judgment on the award, which judgment shall be final and 
conclusive on the parties. 


Impeachment of award; grounds 


Third. Such petition for the impeachment or contesting 
of any award so filed shall be entertained by the court 
only on one or more of the following grounds: 


(a) That the award plainly does not conform to the sub- 
stantive requirements laid down by this chapter for such 
awards, or that the proceedings were not substantially in 
conformity with this chapter; 

(b) That the award does not conform, nor confine itself, 
to the stipulations of the agreement to arbitrate: or 

(c) That a member of the board of arbitration render- 
ing the award was guilty of fraud or corruption: or that 
a party to the arbitration practiced fraud or corruption 
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whieh fraud or corruption affected the result of the arbi- 
ration: Provided, however, That no court shall entertain 
sie such petition on the ground that an award is invalid 
for uneertainty: in such case the proper remedy shall 
t submission of such award to a reconvened board, or 
thereof, for interpretation, as provided by 


be set aside for triv ‘al pees or pce error, going 
only to form and not to substance. 


E frect of partial invalidity of award 


Fourth. If the court shall determine that a part of the 
award is invalid on some ground or grounds designated 
in this section as a ground of invalidity, but shall determine 
that a part of the award is valid, the court shall set aside 
the entire award: Prorided, however, That, if the parties 
shall agree thereto, and if such valid and invalid parts are 
separable, the court shall set t aside the invalid part, and 
order judgment to stand as to the valid part. 

. * e 


National Railroad Adjustment Board Rules of Procedure 


Rules of Organization and Procedure Issucd by the 
National Railroad Adjustment Board as Circular No. 1, 
October 10, 1934, and Codified in Code of Federal 
2equlations as Title 29, Chapter III, Part 301. 


Part 301—Re es or Procepurr 


° e e 
See, 301.5 Form of Submission. 


(a) Parties. All parties to the dispute must be stated in 
cach submission. 


(b) Statement of claim, Under the caption ‘statement 
of claims’? the petitioner or petitioners must clearly state 


the particular question upon w hich an award is desired, 
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(c) Statement of facts. Ina ‘‘joint statement of facts,”’ 
if possible, briefly, but fully set forth the controlling facts 
involved. In the event of inability to agree upon a ‘joint 
statement of facts,’’ then each party shall show separately 
the facts as they respectively believe them to be. 


(ad) Position of employecs. Under the caption ‘position 
of employees’? the employee must clearly and briefly set 
forth all relevant, argumentative facts, including all docu- 
mentary evidence submitted in exhibit form, quoting the 
agreement or rules involved, if any; and all data submitted 
in support of employees’ position must affirmatively show 
the same to have been presented to the carrier and made a 
part of the particular question in dispute. 


(e) Position of carrier. Under the caption ‘‘position of 
earrier’’ the carrier must clearly and briefly set forth all 
relevant, argumentative facts, including all documentary 
evidence submitted in exhibit form, quoting the agreement 
or rules involved, if any; and all data submitted in support 
of carrier’s position must affirmatively show the same to 
have been presented to the employees or duly authorized 
representative thereof and made a part of the particular 
question in dispute. 


(f) Signatures, All submissions must be signed by the 
parties submitting the same. 


(9) Ex parte submission. In event of an ex parte sub- 
mission the same general form of submission is required. 
The petitioner will serve written notice upon the appro- 
priate Division of the Adjustment Board of intention to 
file an ex parte submission on a certain date (30 days 
hence), and at the same time provide the other party with 
copy of such notice, For the purpose of identification 
such notice will state the question involved and give a brief 
description of the dispute. The Secretary of the appro- 
priate Division of the Adjustment Board will immediately 
thereupon advise the other party of the receipt of such 
notice and request. that the submission of such other party 
be filed with such Division within the same period of time. 


ov 


Joint Submissions to First Division 


Cireular A, Issued by the Executive Secretary of the 
National Railroad Adjustment Board's First Division, 
October 22, 1937. Pursuant to the Board’s Rules and 
Regulations (Circular No, 1, SLL 6051). 


To the Representatives of the Carriers and the Em- 
ployees Subject to the Jurisdiction of the First Division: 


Your attention is directed to the following rules contained 
in Cireular No. 1, issued by the National Railroad Adjust- 
ment Board on October 10, 1934, governing the preparation 
of submissions, reading as follows: 


“Position of Employves: Under this caption the em- 
ployees must clearly and briefly set forth all relevant, 
ative facts, including all documentary evidence 

: in exhibit form, quoting the agreement on rules 
involved, if any: and all data submitted in support of em- 
ployees’ position must affirmatively show the same to have 
been presented to the carrier and made a part of the par- 


ticular question in dispute.’’ 


** Position of Carrier: Under this caption the carrier must 
clearly and briefly set forth all relevant, argumentative 
facts, including all documentary evidence submitted in 
exhibit form, quoting the agreement or rules involved, if 
any: and all data submitted in support of carrier’s position 
must affirmatively show the same to have been presented 
to the employees or duly authorized representative thereof 
and made a part of the particular question in dispute.” 


which clearly show that: 


(1) The representatives of the parties must in their 
respective positions, clearly and briefly set forth all 
relevant, argumentative facts, including all documentary 
evidence submitted in exhibit form, quoting the agreement 
or rules involved, if any; and 


(2) All data submitted in support of their respective 
positions must affirmatively show the same to have been 
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presented to the other party and made a part of the par- 
ticular question in dispute. 


The rules above cited are not being observed by all 
parties in the preparation of submisisons. Data, exhibits 
and argumentative facts are being withheld and presented 
at the hearing in the form of a written argumentative state- 
ment amounting to an evasion of said rules, which rules 
were designed to require a compliance with the law, con- 
serve time, expedite the proceedings and thus obviate the 
need of lengthy briefs and unnecessary oral discussion. 


The Railway Labor Act places upon the members of the 
Division the responsibility for making an award upon 
disputes when properly submitted to the Division, and it 
is necessary that the representatives of the carriers and 
employees, parties to the disputes, first discharge their 
responsibility for preparation of submission in accordance 
with rules adopted by the Division. The Division will con- 
tinue to enforce a compliance with its rules governing 
the preparation of submissions, and will not, unless jointly 
requested by the parties, accept any written matter offered 
subsequent to the filing of the original submission or at 
the hearing which, under the rules, should have been made 
a part of the record in the original submission. Any other 
prepared memoranda intended for submission at an oral 
hearing must be restricted to an explanation of matter 
contained in the record, and copies thereof must be 
exchanged between the parties prior to the date of hearing. 


Ex Parte Submissions to First Division 
Circular B, Issued by the Executive Secretary of the 
National Railroad Adjustment Board's First Division, 
October 14, 19-49. 


To the Representatives of the Carriers and the Em- 
ployees Subject to the Jurisdiction of the First Division. 
The following changes in the rules of procedure with 


respect to ex parte submissions are adopted effective 
November 1, 149: 


my 
J. 


The party or parties making an ex parte submission shall, 
at the time of filing the submission with the Division, 
furnish a copy of such submission to the other party or 
parties to the dispute. The other party or parties to such 
Gispute shall have thirty (50) days from the date of notifiea- 
tion by the first Division that the submission has been 
reveived in whieh to answer such submission and shall, at 

i ing such answer, furnish copy of the answer 
party or parties. 


The submitting party or parties shall then have thirty 
(30) days from the date of notification by the Division that 
h answer has been received in which to file a reply to 
inswer if desired and, at the time of filing such reply, 
irnish copy thereof to the opposing party or parties. 
Such reply shall be limited to response to the answer and 
shall contain no new facts or matter not in direct response 
to the points contained in such answer. 


Nothing herein shall change existing rules or practices 


with respect to extentions of time and they shall be 
applicable to submissions, answers or replies. 


Notice to the Secretary, First Division, of intention to 
le ex parte submissions, is not required from and after 
November 1, 1949. 


Former rules shall apply with respect to any notice of 
intention to file an ex parte submission, received by the 
Secretary of the division before November 1, 1949. 


By direction of the First Division, National Railroad 
Adjustment Board. 
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ARGUMENT 
I 


Public Law 88-108 Precludes Sustaining the Ruling by Arbi- 
tration Board 282 That the Special Board of Adjustment 
for Which It Provided Was Not Required to Comply With 
the Procedures Required by Sections 7, 8 and 9 of the 
Railway Labor Act as a “Permissible Interpretation” of 
Its Award 


The question presented by this case is much more 
fundamental than merely whether the ruling by Arbitra- 
tion Board 282 in answer to BRT Question 47 was a 
permissible interpretation of its Award. 


The question presented by this case is whether Public 
Law S&108 requires all or only a part of the arbitration 
of the crew consist issue to be conducted pursuant to 
Sections 7 and § of the Railway Labor Act and whether 
Public Law S8-108 made all or only a part of the arbitration 
of the crew consist issue subject to Section 9 of the Rail- 
way Labor Act. 


This case involves the legality of the actual arbitration 
of a substantial part of the crew consist issue which was 
required by Public Law 88-108. 


The dispute which Congress, by enacting Public Law 
88-108, required to be arbitrated was, insofar as this case 
is concerned: whether all rules, requiring a carrier to man 
its train and yard crews with a stipulated number of 
helpers, should be abolished or whether a national rule 
requiring carriers to man those crews with a minimum of 
two helpers should be made. 


Arbitration Board 282 found that it could not arbitrate 
the entire crew consist issue because of the great variance in 
the size of crews and its inability to determine from the 
evidence the extent to which overmanning or under- 
manning existed. It concluded that the consist of crews 
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must be determined primarily by varying local conditions 
(41 Labor Arbitration Reports, 682, 693-695). 


The only part of the crew consist issue which Arbitra- 
tion Board 282 did in fact arbitrate was with respect to 
crews in main line freight service. As to those crews, it 
prohibited a change in rules which required a conductor 
and two trainmen or helpers and delegated the arbitration 
of the dispute as to all other crews to Special Boards of 
Adjustment. (J.A. 14-15 and Brotherhood of Locomotive 
Firemen & Enginemen v. Chicago, Burlington & Quincy 
Railroad Company, 225 F. Supp. 11, 17, 20 (D.C. D.C., 
1964). 


In the impeachment proceeding with respect to the 
Award of Arbitration Board 282 it was understood by the 
District Court and by this Court that the arbitration of 
crew consist issues was extensive and that neither could 
nor would it be complete in fact unless and until a Special 
Board made an award upon a proposal to change a rule 


requiring either more or less than a conductor and two 
helpers to be in a crew not working in main line freight 
serviee. In that case, Brotherhood of Locomotive Firemen 
& Enginemen vy. Chicago, Burlington & Quincy R. Co., the 
the District Court said (225 F. Supp. 11, 20): 


«|. Counsel for the plaintiff further urge that the 
board failed to comply with the requirement of 
Section 3 [of Public Law 88-108], that the award 
should constitute a complete and final disposition of 
the issues covered by its decision. They point to the 
fact that the board provided that numerous individual 
disputes concerning the sizes of train crews should be 
referred from time to time to local boards and they 
argue that such a provision constituted a failure on 
the part of the board to make a complete and final 
disposition of the issues. This contention is entirely 
lacking in merit. What the board did was to bar any 
changes for the time being and to prescribe a definite 
formula and a group of concrete principles to govern 
the determination of numerous disputes that were 
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bound to arise in the future as to the composition of 
train crews on individual trains. Conceivably, there 
eould be thousands of such disputes from time to time. 


It then constructed machinery for the disposition of 
these matters. These provisions must be deemed in 
ssence to constitute a complete and final disposition 
the issues. The situation is analogous to that of an 
terlocutory judgment determining issues framed by 


ess 

Surely it requires no citation of authority for the 
proposition that a Special Master, to whom a reference 
is made, acts as the agent of and for and on behalf of the 
court making the reference and that a reference to a 
Special Master is not in fact a final disposition of the 
matter. The Special Master must proceed and his pro- 
ceedings and report are subject to final approval or re- 
jection by the court making the reference. 


In Section 2 of Public Law 88-108 Congress required: 


‘‘The Arbitration Board shall make a decision, pur- 
suant to the procedures hereinafter set forth, as to 
what disposition shall be made of those portions of 
the carriers’ notices of November 2, 1959, identified 
as... ‘consist of road and yard crews’ and that 
portion of the organizations’ notices of September 7, 
1960 identified as ‘minimum safe crew consist’ and 
implementing proposals pertaining thereto.”’ 


Considering the extent of the issues made by the notices 
served by the carriers and by the organizations, it is 
apparent that ‘‘a decision”’ ‘‘as to what disposition shall 
be made of those”’ notices as required by P.L. 88-108 could 
not in fact be made unless and until a Special Board made 
an award upon a proposal to change a rule requiring either 
more or less than a conductor and two helpers in a crew 
not operating in main line freight service and that the 
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‘decision’? was required to be made ‘‘pursuant to the 
procedures hereinafter set forth’’. 


In Section 4 of Public Law 88-108, Congress required 
that: 


“‘To the extent not inconsistent with this joint resolu- 
tion the arbitration shall be conducted pursuant to 
$s7 and 8 of the Railway Labor Act, the board’s 
award shall be made and filed as provided in said 
sections and shall be subject to §9 of said Act .. .”’ 


There is no inconsistency between any provision of 
Public Law 88-108 and the requirements of §$7 and § of 
the Railway Labor Act for an Arbitration Board to take 
evidence under oath and to make and certify a transcript 
of its proceedings and of the evidence taken by it. 


Appellees point out some inconsistencies between the 
requirements of §$7 and 8 of the Railway Labor Act and 
the Award of Arbitration Board 282. Such inconsistencies 
are not relevant to the questions here involved. 
(Appellees Brief, pp. 26-27). It is not even claimed by 
appellees that there is any inconsistency between any pro- 
vision of Public Law 88-108 and the provisions of §§ 7 and 
8 of the Railway Labor Act which require Arbitration 
Boards to take all testimony under oath and to make and 
certify a transcript of their proceedings and of the evidence 
taken by them. We are not here relying on any provisions 
of the Railway Labor Act inconsistent with any provision 
of Public Law 88-108. 


The only inconsistency is between $4 of Public Law 
88-108 adopting those provisions of $$ 7 and 8 of the Rail- 
way Labor Act and the ruling by Arbitration Board 282 
in answer to BRT Question number 47 based upon its prior 
answer to BRT Question number 36 to the effect that 
Special Boards of Adjustment, in performing their part 
of the arbitral process of resolving the crew consist issue, 
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are not required to take all testimony under oath or to 
make and certify a transcript of their proceedings and of 
the evidence taken by them. 


Thus is presented the question whether effect shall be 
given to the provisions of Public Law 88-108 which required 
“the arbitration”’ of ‘‘the crew consist issue’’ ‘‘to be con- 
ducted pursuant to $§7 and $ of the Railway Labor Act”’ 
or to the ruling by Arbitration Board 282 that Special 
Boards of Adjustment are not required to conduct the 
arbitration of that issue pursuant to those sections of the 
Railway Labor Act. 


The requirement of $2 of Public Law 88-108 (that the 
“decision” as to ‘“‘what disposition shall be made’’ of the 
carriers’ and organizations’ notices shall be made ““pur- 
suant to the procedures hereinafter set forth’’) and the 
requirement of §4 of Public Law 88-108 that ‘‘the arbitra- 
tion shall be conducted pursuant to $$7 and 8 of the Rail- 
way Labor Act” were not dependent upon whether ‘‘the 


decision’? was made or ‘‘the arbitration’? was conducted 
by Arbitration Board 282 all by itself or partly by it and 
partly by a Special Board of Adjustment for which it pro- 
vided. Both Arbitration Board 282 and its Special Board 
of Adjustment make the same decisions, conduct the same 
arbitration and both of them were bound by the same law 
in doing so. 


The ruling by Arbitration Board 282 in answer to BRT 
Question number 47 and the award of the Special Board 
made in violation of that law cannot stand. 
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II 


The Analogy Attempted by Appellees Between the Duty of a 
Court and Other Arbitration Boards With Respect to Mak- 
ing a Record of Their Proceedings and of the Evidence Is 
Not Apt Because There is a Statutory Requirement for 
the Arbitration Boards Involved in This Case to Make and 
Certify a Transcript of Their Proceedings and of the Evi- 
dence Taken by Them 

Appellee argues that it was not the duty of a Special 

Board to make and certify a transcript of its proceedings 
and of the evidence taken by it because formerly in the 
Federal Courts it was not required that evidence be 
recorded except at a parties expense and now that it is 
required to be recorded it is not transcribed at the expense 
of a party and that no transcript is required in arbitration 
proceedings ‘‘absent a statutory requirement or agree- 
ment’’. Here, as distinguished from the situation in the 
cases cited by appellees, there is a statutory requirement 
for such a transcript as hereinafter is shown. 


Tir 


It Is Immaterial That the Brotherhood Did Not Incur the Ex- 
pense of Making a Transcript of the Proceedings and the 
Evidence Taken by the Special Board of Adjustment 


The carrier argues (Br. 24-26) and its argument is echoed 
by the Government (Br. 6-7, 10, 12) that the Brotherhood, 
at its own expense, should have provided a transcript of 
the proceedings and evidence taken by the Special Board 
if it desired a review of the proceedings and that its 
refusal to incur the expense should preclude the complaint 
it makes based upon the failure of the special board itself 
to make such a transcript. 


The Brotherhood’s complaint is based upon the pro- 
visions of $4 of P.L. 88-108, §9 Third (a), §9 Fourth and 
$7 First (f) of the Railway Labor Act, none of which 
contains any provision regarding the payment of any 


expense. 


Section + of P.L. 88-108 provides that: ‘*The arbitration 
shall be conducted pursuant to $$7 and § of the Railway 
Laber Act. the board’s award shall be made and filed as 
provided in said sections and shall be subject to $9 of 
said Act.” 


Section 9 Fourth of the Railway Labor Act requires 
that: ‘*The court shall set aside the entire award’’ of an 
arbitration board ‘‘If the court shall determine it is in- 
valid on some ground or grounds designated in this section 
as a ground of invalidity’’ even if the court ‘‘shall deter- 
mine that part of the award is valid’’. 


One of the grounds of invalidity contained in §9 Third 
(a) of the Railway Labor Act is ‘‘that the proceedings 
‘of the board] were not substantially in conformity with 
this chapter.”’ 


Section 7 First (f) of the Railway Labor Act provides 
that: ‘‘The board of arbitration . . . shall transmit the 
original [of its award], together with the papers and pro- 
ceedings and a transcript of the evidence taken at the hear- 
ings, certified under the hands of at least a majority of the 
arbitrators, to the clerk of the district court. . . .” 


Admittedly, the foregoing ground of invalidity requiring 
the entire award to be set aside does exist and does not 
depend upon who should pay for the transcript. 


However, with regard to the payment of the expense 
incident to the preparation of the transcript, provision was 
made for the board itself to defray that expense. One 
means was noted in the Brotherhood’s Brief on pages 30-32, 


In addition thereto the Award of Arbitration Board 282 
itself, in part B(3) (J.A. 56) provided that: ‘‘The costs 
and expenses of the neutral member and any incidental 
expenses shall be shared equally by the parties unless 
different arrangements can be made by mutual agree- 
ment.’? Hence, the Special Board of Adjustment itself 
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was empowered to provide a transcript and to require the 
expense necessary to do so to ‘‘be shared equally by the 
parties’’, just as it was authorized to and did impose upon 
the parties ‘‘the costs and expenses of the neutral 
member’’, 


The failure of the special board to discharge its legal 
obligation under § 4 of P.L. 88-108 cannot be visited upon 
the losing party to the arbitration. 


IV 
There Is No Basis for the Application of the Doctrine of Res 
Judicata in This Case 

On February 20, 1964 this Court determined the validity 
of the Award of Arbitration Board 282 in Brotherhood 
of Locomotive Firemen d& Enginemen vy. CB€Q R. Co. 118 
U.S. App. D. C. 100, 331 F2d 1020, affirming 225 F. 
Supp. 11. 

The Special Board in question did not meet until June 


15, 1964 and its award was not made until July 14, 1964 
(J.A. 30-31). 


It is apparent that the issue as to the procedure to be 
followed by the Special Board involved in this case did not 
exist and could not have existed at the time the validity 
of the Award of Board 282 was in question and could not 
have been adjudicated in the impeachment proceeding in- 
volving the Award of Board 282 which was finally deter- 
mined in February 1964. 


In Lawler vy, National Screen Service Corp.. 349 U.S. 
222 (1955), the plaintiff claimed that the defendant and 
others had violated Federal anti-trust laws. Defendant, 
National Sereen, interposed the defense of res judicata on 
the ground that the plaintiff had sued it seven years earlier 
on the same matter. The Distriet Court and the Court of 
Appeals found that the two suits were based on essentially 
the same wrongful conduet and applied the doctrine of res 
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judicata. The Supreme Court reversed, holding that res 
judicata did not apply, because the conduct complained of 
was all subsequent to the earlier judgment and said (349 
U.S. Le. S28): 


“+... While the 1943 judgment precludes recovery 
on claims arising prior to its entry, it cannot be given 
the effect of extinguishing claims which did not even 
then exist and which could not possibly have been sued 
upon in the previous case. . . .- 
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QUESTIONS PRESENTED 


In the opinion of this Appellee, the questions presented 
are as follows: 


1. Whether the ruling by Arbitration Board No. 282 in 
answer to BRT Question No. 47 that its Award does not 
subject special boards of adjustment created pursuant 
thereto to the requirements of Sections 7 and S$ of the Rail- 
way Labor Act constitutes a permissible interpretation of 
that Award? 

2. Whether the ruling by Arbitration Board No. 282 in 
answer to BRT Question No. 47 that an award by a special 
board of adjustment pursuant to Award 282 was not invali- 
dated under the circumstances involved by the fact that 
the special board of adjustment considered certain awards 
made by other special boards of adjustment and certain 
crew-consist agreements constitutes a permissible interpre- 
tation of Award 282? 
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No. 20,212 


BROTHERHOOD OF RAILROAD TRAINMEN, Appellant, 
v. 


ST. LOUIS SOUTHWESTERN RAILWAY COMPANY. 
Appellee. 


No. 20,213 


BROTHERHOOD OF RAILROAD TRAINMEN, Appellant, 
v. 


ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, ET AL., 
Appellees. 


ON APPEAL FROM ORDERS OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 
ST. LOUIS SOUTHWESTERN RAILWAY COMPANY 


These are consolidated appeals by the Brotherhood of 
Railroad Trainmen (hereinafter referred to as the ‘BRT’ 
or the ‘*Brotherhood"’) from orders denying its petitions, 
filed under Section 9 of the Railway Labor Act (45 U.S.C. 
§159), to impeach the answer by Arbitration Board No. 


(1) 


> 
~« 


282 to BRT Question No. 47. Two separate but substantially 
identical petitions were filed by the BRT in the District 
Court. The St. Louis Southwestern Railway Company® 
(hereinafter referred to as the ‘‘carrier’’) was named as 
a respondent to both petitions, and Ralph T. Seward (the 
Chairman of Arbitration Board No. 282) was named as a 
respondent to one of the petitions. 


Statement of the Case 


Section III of the Award by Arbitration Board No. 282, 
under Public Law 88-108 (77 Stat. 132), established a pro- 
cedure for changing rules requiring the use of a specified 
number of trainmen in road and yard service (J.A. 53-59). 
After written notice of proposed changes in such rules is 
given by the carrier or by the union representing the inter- 
ested employees, the parties are required to meet and con- 
fer about the proposed changes. If no agreement is reached, 
either party may submit the dispute to a special board of 
adjustment—composed of one carrier representative, one 
union representative and a neutral member selected by the 
National Mediation Board if not agreed upon by the union 
and carrier members—for determination pursuant to guide- 
lines specified in the Award. 

On February 25, 1964, the carrier served the BRT with 
a written notice under Section III of the Award (J.A. 12- 
13), and shortly thereafter the BRT served a counter-notice 
upon the carrier (J.A. 13-15). After negotiations between 
the parties failed to result in an agreement, the carrier 
referred the dispute to a special board of adjustment (J.A. 
8, 16-17). The special board rejected a contention by the 
BRT that Sections 7 and 8 of the Railway Labor Act (45. 


*Prroneously referred to in the caption and body of Appellant’s Brief 
as the St. Louis Southwestern Railroad Company. See J.A. 2, 32. 
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U.S.C. §$157, 158) applied to special boards of adjustment 
created under the Award, so as to require the special board 
to make a transcript of its proceedings and take evidence 
under oath, among other things (J.A. 27-28, 42). However, 
each party was informed that it could have a court reporter 
present to make a transcript of the proceedings if it desired 
to do so, and the witnesses testified under oath (J.A. 42-43). 
Neither party arranged for a transcript to be made (JA. 
42). Written submissions by the parties were exchanged, 
however, as requested by the BRT (J.A. 29-30, 42-43). 

In addition to receiving written submissions, exhibits 
and oral testimony, the special board made on-the-ground 
observations of a significant part of the affected territory, 
including observations of actual operations (J.A. 44). Its 
award was made in accordance with the guidelines specified 
by Award 282 as applied to all the revelant evidence (J.A. 
30-31, 44). Among the exhibits were a number of awards 
by other special boards of adjustment which were marked 
as ‘‘Joint Exhibit No. 7.’ In affidavits filed with the court 
below, the carrier member of the special board asserts 
(J.A. 43) that Joint Exhibit No. 7 was submitted by both 
parties, as is indicated by its designation, while the union 
member of the special board asserts that the exhibit was 
submitted by the carrier and was so marked by the neutral 
member because it ‘‘was not truly partisan and not pre- 
pared for the Board as such’’ (J .A. 49). The carrier mem- 
ber asserts (J.A. 43, 52) that the BRT did not object to 
the exhibits in any manner, and the BRT member asserts 
(J.A. 50) that he objected to use of the exhibit as ‘‘evi- 
dence.’’ The assertion by the carrier member that the spe- 
cial board awards contained in the exhibit were utilized by 
the special board only as precedents illustrating the manner 
in which the guidelines had been applied to similar disputes 
involving other carriers (J.A. 43; see J.A. 45-46), and that. 


+ 


the BRT member also used the awards for that purpose 
(J.A. 52), is not disputed by the BRT member. 

In addition, the carrier placed before the Board two 
agreements entered into by the BRT on June 17, 1964 with 
the Chicago, Rock Island and Pacific Railroad Company, 
and a statement by the BRT expressing its satisfaction 
with the results reached in those agreements (J.A. 43-44, 
46-47). The carrier member asserts (J.A. 43-44, 52) that 
the BRT did not object in any manner to those exhibits, 
and the BRT member asserts (J.A. 51) the contrary. The 
statement by the carrier member (J.A. 44) that the only 
purpose of the exhibits ‘‘was for such precedential value 
as they might have in illustrating the manner in which a 
similar dispute had been disposed of with the concurrence 
of the BRT’’ is not disputed. 

The special board of adjustment issued its award on 
July 14, 1964 (J.A. 30-31). Some time thereafter the BRT 
submitted BRT Question No. 47 to Arbitration Board No. 
282. As restated by the Board, that question reads as 
follows (J.A. 3-4, 33): 


“Ts the award of the Special Board of Adjustment 
(St. Louis Southwestern Railway Co.) valid, consider- 
ing each of the following and if not, by reason of which 
of the following: 


‘‘(a) The refusal of the neutral and carrier member 
of such board to join with the Brotherhood of Railroad 
Trainmen in a request to the National Mediation Board 
to provide and pay the expense necessary for the mak- 
ing of a transcript of the proceedings and of the evi- 
dence offered to and received by such Special Board 
of Adjustment and the refusal of such board to grant 
the request or demand of the Brotherhood of Railroad 
Trainmen for it to proceed only in accordance with §7 
of the Railway Labor Act to the extent of taking testi- 
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mony under oath and making and certifying a tran- 
script of its proceedings and of the evidence and papers 
presented to it, and? 

‘*(b) Basing its award partly upon the ‘award of 
other special boards created under the award of Arbi- 
tration Board 282,’ and 

‘*(¢) Basing its award partly upon ‘the agreement 
reached between the Brotherhood and the C.R.I. & P. 
Railroad on June 17, 1964 (relating to the crew consist 


. 99 


issue). 


The Board answered (J.A. 4, 33), on January 16, 1966, that: 


‘*There is no basis for concluding that the Award of 
the Special Board of Adjustment is invalid for the 
reasons referred to in the question. See the Board’s 
Preliminary Statement and its answers to B.R.T. 
Questions 32, 33 and 36.’ 


In its answer to BRT Question No. 36(B)(1) Board 282 
had previously ruled (J.A. 75) that: 


‘*The special boards of adjustment provided for in 
Section TII, Part B, of Award 282 are not required by 
the terms of the Award to adhere to procedures pre- 


The purported “refusal of the neutral and carrier member of such 
board to join with the Brotherhood of Railroad Trainmen in a request 
to the National Mediation Board to pay the expense necessary for the 
making of a transcript of the proceedings and of the evidence” actually 
consisted of a request that the carrier join with the BRT in asking the 
National Mediation Board “to pay the costs and expenses of the neutral 
member and any incidental expenses” in connection with the special board 
proceeding (JA, 24-25, 41-42). Section TTT-B(3) of the Award (A. 56) 
provides that the “costs and expenses of the neutral member and any 
incidental expenses shall be shared equally by the parties unless different 
arrangements ean be made by mutual agreement,” and, as the carrier 
pointed out in refusing the BRT request (7.A. 26-27, 42), the Mediation 
Bonrd had already advised the parties that it would not pay such expenses 
in view of that: provision, 
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scribed in either Seetion 7 or Section 8 of the Railway 
Labor Act.”’ 


Thar ruling was accompanied by a Preliminary Statement 
(J.A. 60-71), in which the Board stated, among other things, 
“that it was never our intention that the special boards 
of adjustment for which we provided would be subject to 
Sections 7 and $ of the Railway Labor Act’’ (J.A. 68), and 
explained in detail why that was so (J.A. 66-68). The Board 
also stated that ‘‘we deem it incumbent upon any party 
seeking a meaningful review of the decision of a special 
board to make such review possible by filing a timely objec- 
tion to the proceedings and by providing us with an ade- 
quate record’* (J.A. 70), and that (J.A. 71): 
‘*By the same token, a party wishing review of a 
decision by a special board of adjustment must assume 
the obligation of providing a verbatim transcript or 
other satisfactory evidence of the proceedings before 
that board. If the opposing party refuses to share the 
cost of a transcript, and the neutral arbitrator de- 
termines, in the exercise of his discretion, that a tran- 
script is unnecessary, the party desiring one is never- 
theless entitled to have it; but with that right comes 
the obligation to pay the cost.’’ 


A petition by the BRT to impeach the answer to BRT 
Question No. 36(B)(1), among others, was denied by the 
District Court and an appeal by the BRT is now pending 
before this Court in Dockets Nos. 20,003 and 20,004. In his 


opinion accompanying his denial of that impeachment peti- 
tion, Judge Holtzoff concluded ‘‘that the decisions of Board 
No. 282 involved in this proceeding, were entirely valid 
and proper and should be sustained.’’ In Re Certain Car- 
riers, Etc., 248 F. Supp. 1008, 1013 (D. D.C., 1966). Judge 
Holtzoff further stated, in that opinion (ibid.), that: 
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‘‘The principal attack on the decisions of the special 
boards of adjustment, is that the proceedings con- 
ducted by these tribunals were informal and that no 
stenographic record was made of the testimony. The 
United States was, without objection, permitted to 
intervene in the present action. Counsel for the Govern- 
ment at the oral argument informed the Court that 
practically all of these special boards proceeded in the 
same manner and that no stenographic records were 
kept by most if not any of them. He called attention 
to the fact that at this late date if this mode of pro- 
cedure were held to be in violation of law, it would be 
necessary to set aside and vacate all of the rulings 
of the special boards and to require them to conduct 
new hearings. The result would be delay and expense 
with possible detriment to both sides of the contro- 
versy.”’ 


In this regard, we note that the District Court has subse- 
quently held that the procedures provided in the Award 
for changing crew-consist rules could not be invoked after 
January 25, 1966, and that proceedings under those pro- 
cedures instituted before that date could not be completed 
after that date. Akron & Barberton Belt R. Co. v. Brother- 
hood of Railroad Trainmen, 252 F. Supp. 207, 210-211 
(D. D.C., 1964), appeals pending, Nos. 20,152 and 20,172. 
If that ruling should be upheld, as the BRT is contending 
should be done, the crew-consist provisions of the Award 
could virtually be nullified altogether in the event of a 
holding by this Court on this appeal that the special boards 
of adjustment were subject to Sections 7 and $ of the Rail- 
way Labor Act. 

The petitions by the BRT to impeach the answer by 
Board 282 to BRT Question No. 47 also were denied by 
Judge Holtzoff, in an order entered on April 22, 1966 (J.A. 


Ni) 


92). In his opinion (J.A. 89-91),* Judge Holtzoff relied upon 
his prior decision concerning the petition to impeach the 
answer to BRT Question No. 36(B)(1) with respect to the 
contention by the BRT that Sections 7 and § of the Railway 
Labor Act apply to proceedings of the special boards of 
adjustment. With respect to contentions by the BRT based 
upon the consideration by the special board of other special 
board awards and crew-consist agreements, Judge Holtzoff 
stated (J.A. 91) that: 


-*Board 282 held that there was no basis for concluding 
that the award of the Special Board of Adjustment 
was invalid. This Court finds no basis for concluding 
that there is any error in this ruling of the type that 
would subject it to being impeached. 

** Actually, it must be borne in mind that the common 
law rules of evidence are not binding and do not apply 
to proceedings before Arbitration Boards. They do 
not even entirely apply to the proceedings before ad- 


ministrative agencies, and certainly not to arbitration 
proceedings. There is nothing unreasonable or basically 
wrong in considering what has been done in other simi- 


lar cases. 

“It is argued by counsel, however, that the guide- 
lines that are binding on the Special Boards and that 
are enumerated in the principal Award of Board 282, 
do not include a consideration of awards made in other 
similar proceedings. The guidelines, however, relate 
to matters of substance, not to matters of evidence. 
Consequently, this argument is untenable. 

“So, too, it is argued that it is the duty of the Special 
Board to confine itself to the situation presented in the 
particular case before it. There is no question but 


2 Reported ax Brotherhood of Railroad Trainmen v, St. Louis South- 
western Ry. Co,, 252 F.Supp. 961 (D. D.C., 1966). 
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that this is correct. In reaching a conclusion, however, 
there is nothing to prevent it from weighing what has 
been done in other similar cases. Whether we consider 
the reference to awards of other Special Boards as an 
application of the rule of stare decisis or as an ad- 
mission of such awards as evidence, there is nothing 
inconsistent in such a course with a compliance with 
the guidelines and other provisions of Award 282.” 


Statutes Involved 


We sct forth in the Appendix hereto certain statutory 
provisions in addition to those set forth in the Appendix 
to Appellant's Brief. 


Summary of Argument 


The BRT seeks to impeach a ruling by Arbitration Board 
No. 282 in answer to BRT Question No. 47. Under the 
standards of review applicable in such impeachment pro- 
ceedings, the ruling of the Board should be upheld if it 
constitutes a permissible interpretation of its Award as 
originally issued and as supplemented by prior unim- 


peached rulings which have become a part of its Award. 
Only if the Board's ruling is so inconsistent with any con- 


ceivable interpretation of its Award as to constitute an 
amendment to the Award or a new award may its ruling 
be impeached or set side. Order of Railroad Telegraphers 
vy. New York Central R, Co. U81 F.2d 118 (2d Cir. 1950) : 
Mid-Continent Airlines v. Brotherhood of Railway, Ete.. 
83. F. Supp. 976 (W. D. Mo. 1949). 

In answer to BRT Question No. 36(B)(1), Board 282 
ruled that its Award did not subject the special boards of 
adjustment created thereunder to the requirements of Seec- 
tions 7 and $ of the Railway Labor Act. That ruling was 
followed by the Board in its answer to BRT Question No. 
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47. This Court had previously held that the issue should 
be submitted to Board 282 because it ‘‘is more familiar 
than we can be with respect to the Board's instructions’’ to 
the special boards of adjustment. Board 282 has now 
emphatically stated ‘that it was never our intention that 
the special boards of adjustment for which we provided 
would be subject to Sections 7 and 8 of the Railway Labor 
Act*’ and has explained its reasons for that interpretation. 
This ruling is supported by the absence of any language in 
the Award which even arguably purports to subject the 
special boards to the requirements of Sections 7 and 8 and 
by the inconsistency of some of the specifie provisions of the 
Award with certain requirements of Sections 7 and 8. It 
is also supported by the fact that, insofar as appears, none 
of the special boards have considered themselves to be 
bound to follow the requirements of Sections 7 and 8. The 
arguments of the BRT on this issue are unfounded and 
unpersuasive. 

The special board of adjustment to which these appeals 
relate considered certain awards by other special boards 
of adjustment and certain crew-consist agreements, made 
pursuant to Award 282, for whatever weight they may 
have had as precedents illustrating what others had done 
in similar circumstances. As stated by the court below, 
there is ‘‘nothing unreasonable or basically wrong in con- 
sidering what has been done in other similar cases.’’ 
While the parties are in dispute as to whether the BRT 
raised any objection to the consideration of those special 
board awards and crew-consist agreements, it did not pre- 
serve and present to Board 282 any record of such objec- 
tions. Under these circumstances, the ruling by Board 282 
in answer to BRT Question No. 47 that the BRT had failed 
to establish any basis for a conclusion that the special 
board award was invalid does not constitute an imper- 
missible interpretation of Award 282. 
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Argument 


We demonstrate below that the District Court did not 
err in refusing to impeach the answer by Board 282 to BRT 
Question No. 47. Before doing so, however, we believe that 
it will be helpful to consider the standards governing review 
in an impeachment proceeding of interpretations by Board 
282 of its Award—a matter that has been ignored by the 
BRT in its brief. 


A. The Standards To Be Applied in an Impeachment Pro- 
ceeding Reviewing an Interpretation by Arbitration 
Board No, 282 of its Award. 


P. L. 88-108, which created Arbitration Board No. 282, 
provided, in Section 4, that ‘‘the arbitration shall be con- 
ducted pursuant to sections 7 and § of the Railway Labor 
Act’? to the extent not inconsistent with P. L. 88-108, and 
‘‘the board’s award shall be made and filed as provided in 
said sections and shall be subject to Section 9 of said Act.” 
Section 9 of the Railway Labor Act provides, in terms, a 
procedure for limited judicial review of ‘‘the award of a 
board of arbitration’’ constituted pursuant to Sections 7 
and S of the Act, upon a petition to impeach the award 
filed within ten days after the award is filed with the ap- 
propriate district court. Petitions to impeach the Award 
by Board 282 were filed under Section 9 of the Railway 
Labor Act, as incorporated into Section 4 of P.L. 88-108, 
and the validity of the Award was upheld. Brotherhood 
of Loc, Fire. & Eng. v. Chicago. B & Q. R. Co., 225 F. Supp. 
11 (D. D.C., 1964), aff'd per curiam, 118 U.S. App. D. C. 100, 
331 F. 2d 1020 (1964). 

Sections 7 Third (c) and 8(m) of the Railway Labor Act 
authorize a board of arbitration ‘‘to pass upon any con- 
troversy over the meaning or application of their award,”’ 


and provide that the ‘trulings”” by the board upon questions 
submitted by the parties in that regard shall be filed in the 
same court ‘tas the original award and become a part there- 

r° In Brotherhood of euros Lane v. Chicago M., 

; P. & P. R. Co.. 120 US. App. D. C. 295, 345 F. 2d 985 
. this Court held that awards by the special boards of 
tt Were not reviewable by the courts, but rather 
were subject to review by Board 282 under the procedure es- 
blished by Sections 7 Third (c) and 8(m) of the Railway 
Labor Act as incorporated into Section 4 of P.L. 88-108. 
The same conclusion was reached by this Court in Brother- 
hood of Railroad Trainmen v. Certain Carriers, Etc., 121 
U.S. App. D. C. 230. 349 F. 2d 207 (1965), with special 
reference to the issue as to whether Sections 7 and 8 of the 
Railway Labor Act applied to the special boards of adjust- 
ment. After noting ‘‘that Board 282 is more familiar than 
we can be with respect to the Board’s instructions when the 
Special Boards of Adjustment were convened,’’ this Court 
noted that it did not have the views of Board 282 on the 
issne as to ‘*whether or not the Special Boards of Adjust- 
ment had been required to conduct the arbitration in com- 
pliance with sections 7 and 8 of the Railway Labor Act,” 
and concluded that that and another issue ‘‘properly come 
within the purview of the Board’s primary jurisdiction.’’ 

749 F. 2d, at 210 

The Railway Labor Act does not expressly provide, in 
Section ‘ or otherwise, for judicial review of answers by 
boards of arbitration to questions submitted pursuant to 
Sections 7 Third (¢) and 8(m). In Order of Railroad 


ded the ease with directions that an appropriate 
ng permission to either party to submit the ixsues 
%A9 F. 2d, at 219. BRT Question No, 36 subse- 
ith respeet to the special board awards involved 
iving rise to the answer to BRT Quextion No. 36(B) (1) 
a anbjeet of the impeachment proceeding now on appeal to this 
Court j in Nos. 20,003 and 20,004. See p. 6, supra, 
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Telegraphers v. New York Central R. Co., 181 F. 2d 113 
(2d Cir., 1950), however, certain answers by an arbitration 
board were reviewed upon a petition to impeach filed under 
Section 9. In affirming a dismissal of the petition on the 
merits, the court rejected a contention that ‘‘the answers 
to all three questions submitted for interpretation went be- 
yond the terms of the award in that they amended rather 
than interpreted the original award.’’ Zd., at 117. The 
answer to Question 1 ‘‘merely reaffirm[ed] the position 
taken in the original award”’ as to a particular matter, the 
answer to Question 2 ‘did [not do] any more than supply 
a specific application of the award”? to particular circum- 
stances and thus ‘‘was a permissible interpretation of the 
original award,’’ the answer to Question 3 simply ‘‘clari- 
fie[d] what employees were included in the scope rule. 
..2? Id.,at 117. An answer by an arbitration board also 
was reviewed in an impeachment proceeding under Section 
9 in Mid-Continent Airlines v. Brotherhood of Railway. 
Etc., 83 F. Supp. 976 (W. D. Mo., 1949). In that ease, the 
answer was set aside as it ‘‘was entirely inconsistent with 
any conceivable interpretation or construction of [the] 
original award,’’ so as in effect to constitute a “‘new 
award.’?* Id., at 978. 

The New York Central and Mid-Continent Airlines cases 
are the only reported decisions (except those now on appeal 
to this Court) involving petitions under Section 9 of the 


4The original award had provided for a wage increase of 17 cents 
per hour, The question submitted asked whether that amount was to be 
offset with respect to certain employees by a 12 cents per hour increase 
they had received in a contract negotiated by another union, The arbitra- 
tion board answered that such employees were to reecive an increase 
of 10 cents per hour, As the court pointed out, the only interpretations 
of the original award which were possible in the cireumstances were that 
the employees were to receive the full 17 cents without offset or that the 
17 cents was to inelude the 12 cents granted in the contract with the 
other union, leaving a net inerease of 5 cents as a result of the award. 


1+ 


Railway Labor Act to impeach answers by a reconvened 
board of arbitration interpreting its award. Both of those 
cases accepted jurisdiction of the petitions and both applied 
the same standard in reviewing the answers. If the answer 
by a reconvened arbitration board constitutes a ‘“permis- 
sible interpretation” of its award, the impeachment peti- 
tion should be denied: on the other hand, if the board’s 
answer is ‘entirely inconsistent with any conceivable in- 
terpretation”’ of its award so as to constitute an ‘*amend- 
ment’* of the award or a ‘‘new award,’’ the impeachment 
petition should be granted and the answer set aside. It 
should be noted that, for purposes of determining the 
validity of a ruling interpreting an award, the award in- 
clades prior unimpeached rulings or answers by the arbi- 
tration board. As is pointed out at pp. 11-12 above, Sec- 
tions 7 Third (c) and §(m) of the Railway Labor Act ex- 
pressly provide that the board’s rulings are to be filed in 
the same court ‘‘as the original award and become a part 
thereof.”” 

Since the New York Central and Mid-Continent cases 
were decided prior to the enactment of P.L. 88-108 and 
there are no contrary decisions, we think it fair to assume 
that the Congress intended to permit the same limited re- 
view of answers by Board 282 in impeachment proceedings, 
such as that now before this Court, brought under Section 
9 of the Railway Labor Act as incorporated into Section 
4 of P.L. $8108. 

In applying this standard of review, it should be kept in 
mind that ‘‘the merits of the decision [by an arbitration 
board] are obviously not subject to judicial review”’ ina 
Section 9 proceeding. Brotherhood of Loc. Fire. & Eng. 
vy. Chicago, B. EQ. R. Co., supra, 225 F. Supp. at 17.2 More- 


2 Aceord, Brotherhood of Railroad Trainmen v. Chicago, M. St. P.& P. R. 
Co., 27 F. Sapp. 494, 425 (D. D.C., 1964), remanded on other grounds, 


15 


‘over, the validity of the award as originally issued and as 
supplemented by rulings on prior questions which have be- 
come a part thereof is not subject to attack in a petition 
to impeach a ruling by the reconvened board. If an im- 
peachment petition is not filed within 10 days after the 
award is filed with the District Court, the District Court 
enters a judgment upon the award ‘‘which shall be final 
and conclusive on the parties.’’ 45 U.S.C. §159 Second. 
And, of course, when a proceeding to impeach the original 
award has been brought such as occurred with respect to 
the Award by Board 282, the judgment upholding the award 
is res judicata on all issues as to the validity of that award 
whether or not raised in such impeachment proceeding. 
Brotherhood of Railroad Trainmen v. Missouri Pacific R. 
Co., 230 F. Supp. 197, 201 (E. D. Mo., 1964) ; see, e.9.. Com- 
missioner v. Sunnen, 333 U.S. 591, 597-598 (1948): Heiser 
v. Woodruff, 327 U.S. 726, 735-736 (1946). Finally, Sec- 
tion 9 Third (c) of the Railway Labor Act provides that 
“an award contested as herein provided shall be construed 
liberally by the Court, with a view to favoring its validity,” 
and that ‘‘no award shall be set aside for trivial irregu- 
larity or clerical error, going only to form and not to sub- 
stance.’’ We see no reason why those requirements should 
not equally apply to rulings by a reconvened board of ar- 
bitration upon the meaning or application of its award, 
when impeachment of such rulings is sought pursuant to 
Section 9. 

Applying these principles, we do not believe that there 
ean be any reasonable doubt as to the validity of the an- 
swer by Board 282 to BRT Question No. 47, in issue here. 
That answer plainly constitutes a permissible interpreta- 


120 U.S. App. D.C. 295, 345 F. 2d 985 (1965). Section 9 expressly pro- 
vides that an award by an arbitration board “shall be conclusive on the 
parties as to the merits and facts of the controversy submitted to arbitra- 
tion..." 45 U.S.C. §159 Second. 
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tion of the Board's Award as originally issued and as 
supplemented by prior answers, rather than an amendment 
thereto. Indeed, we think the answer by the Board is so 
obviously correct that it should and would be upheld under 
any conceivable standards of review. Our reasons for these 
conclusions are set forth below. 


B. The Ruling that Sections 7 and 8 of the Railway Labor 
Act Do Not Apply to the Special Boards of Adjust- 
ment Is a Permissible Interpretation of the Award. 


The BRT did not. either in its Question No. 47 submitted 
to Board 282 or in this Court. contest the merits of the 
special board award obtained by the carrier. Rather, the 
Brotherhood’s principal contention is that Board 282 erred 
in ruling that its Award did not subject the special boards 

systment to the requirements of Sections 7 and 8 of 
the Railway Labor Act. When this issue was here before, 
this Court stated ‘‘that Board 282 is more familiar than 
we can be with respect to the Board’s instructions when the 
Special Boards of Adjustment were convened’? and held 
that the District Court should permit the parties to submit 
the issue to Board 282 for its views on ‘‘whether or not the 
Special Boards of Adjustment had been required to con- 
duct the arbitrations in compliance with sections 7 and 8 
of the Railway Labor Act... .’’ See p. 11, supra. The 
Court now has the benefit of the views of the Board. From 
its familiarity with the Award, the Board could state flatly 
“that it was never our intention that the special boards 


” 


of adjustment for which we have provided would be sub- 


ject to Sections 7 and 8 of the Railway Labor Act,’’ and 
explain in detail its reasons in that regard including the 
impracticability of subjecting the special boards to the re- 


quirements of Sections 7 and 8. See pp. 5-6, supra. 


We do not believe that there is any basis for contending 
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that the Board’s ruling is so ‘entirely inconsistent with any 
conceivable interpretation”’ of the Award as to constitute 
an “amendment”? of the Award rather than a ‘permissible 
interpretation’’ of the Award. Indeed, we believe that the 
ruling constitutes the only ‘‘conceivable interpretation’ of 
the Award. The BRT has not referred the Court to any 
language in the Award which might be interpreted as re- 
quiring the special boards to follow the Sections 7 and § 
procedures, and there is none for, as the Board remarked 
(J.A. 68), ‘‘the omission . .. was deliberate... .” 

In addition to omitting any language which might be in- 
terpreted as requiring the special boards to follow the 
Sections 7 and § procedures, the Award contains several 
provisions that are inconsistent with provisions of Sections 
7 and 8, as the Board also noted (J.A. 67-68). The Award 
limits the special boards to three members (J.A. 55): 
Section 7 First of the Railway Labor Act permits the par- 
ties to agree upon either three or six members. The Award 
allows the partisan members ten days after selection of the 
second partisan member in which to select the neutral mem- 
ber (J.A. 55): Section 7 Second of the Railway Labor Act 
allows the partisan members five or fifteen days after their 
first meeting in which to select the neutral member or mem- 
bers. The Award provides that the fees and expenses of 
the neutral member and other incidental expenses shall be 
shared equally by the parties (J.A. 56): Section 7 Third 
(c) of the Railway Labor Act provides for payment by the 
National Mediation Board of such fees and expenses. And. 
of course, Section 7 First of the Act requires an agreement 
to arbitrate the terms of which are specified in detail by 
Section § of the Act, while Section III-B(1) of the Award 
(J.A. 55) permits ‘‘cither party’’ to refer a dispute to a 
special board of adjustment without requiring an agree- 


ment of any kind. 
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In short. there never has been any basis for substantial 
doubt about the fact that the Award did not subject the 
special boards to the requirements of Sections 7 and 8. 
This is confirmed by the fact, pointed out by Judge Holt- 
2off in an opinion below (see p. 7, supra), that ‘‘ practically 
all of these special boards proceeded in the same manner”’ 
in disregard of Sections 7 and 8, not just the special board 
involved in BRT Question No. 47. Such unanimity of 
approach could hardly have occurred if there was any sub- 
stantial doubt about the matter and certainly could not have 
oceurred if the Board’s answers to BRT Questions No. 
356(B)(1) and 47 were so inconceivable or far fetched as to 
constitute an amendment rather than an interpretation of 
its Award. 

The Brotherhood contends (Brief, at 15-18), however, 
that the Board’s ruling is not consistent with its earlier 
response to BRT Question No. 21. The strength of the 


Brotherhood’s belief in the validity of this contention may 
perhaps be measured by the fact that it did not raise the 
contention below and, indeed, did not even include BRT 
Question No. 21 and the response thereto in the record 
certified to this Court in connection with these appeals.° 
But however that may be, the response to BRT Question 


*The quotation of BRT Question No, 21, on page 15 of Appellant's 
Brief. ix inaeenrate, The Quextion reads as follows: 


“I onr derstanding correct that special boards of adjustment 
established pursuant to the Award of Arbitration Board 282, Section 
III, Part B, having no procedure stipulated by agreement, or by 
any promavm of the Award, must therefore conduct their arbitration 
pursuant to Seetions 7 and § of the Railway Labor Act, to the extent 
that sa. ections are not inconsistent with Public Law 88-108, and 

ne awards of those «pecial boards are subject to Section 9 of 
the Kailway Labor Act?” 


The words which we have emphasized were omitted from Appellant’s 
quotation, See Interpretations of Arbitration Board No, 282, dated Sep- 
teraber 16, 1964, at p. 12. The Board’s response to BRT Question No. 21 
is correetiy quoted at page 17 of Appellant’« Brief. 
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No. 21 does not in any way conflict with the rulings in an- 
swer to BRT Questions No. 36 and 47 that the Award did 
not subject the special boards to the requirements of Sec- 
tions 7 and 8 of the Railway Labor Act. 

BRT Question No. 21 did raise the issue as to whether 
the special boards ‘‘must conduct their arbitration pursuant 
to Sections 7 and 8 of the Railway Labor Act....’’ Board 
282 responded to that question after Judge Holtzoff had 
ruled that Sections 7 and 8 ‘‘are not applicable to the special 
boards of adjustment’’ in an opinion’ which was subse- 
quently before this Court in Brotherhood of Railroad Train- 
men v. Certain Carriers, Etc., supra, but before this Court 
vacated the order by Judge Holtzoff in that case for the 
purpose of permitting Board 282 to first determine the 
issue. See p. 12, supra. In its response to BRT Question 
No. 21, therefore, the Board stated that it **decline[d] to an- 
swer this question and refer[red] the parties to the hold- 


ings on this question by Judge Holtzoff as stated in his 
Opinion issued June 8, 1964, in... Miscellaneous No. 41- 
63... in the United States District Court for the District 
of Columbia.’’ 


Obviously, Board 282 considered that an answer by it to 
BRT Question No. 21 would be inappropriate sinee the 
District Court had determined the issue posed by the ques- 
tion without awaiting a ruling by the Board. Hence, it 
declined to answer the question and merely referred the 
parties to the opinion by Judge Holtzoff deciding the issue 
posed by the question. Since this Court subsequently 
vacated that aspect of Judge Holtzoff's decision because 
the issue should first be decided by the Board and remanded 
the case for that very purpose, there is no inconsistency 
in the fact that the Board then decided the issue in answer 


TIn re Certain Carriers, Ete, 231 FP. Supp. 519. 521, (De D.C., 1964), 
remanded, 121 U.S. App. D.C, 230, 349 F. 2d 207 (1965). 
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to BRT Question No. 36 and followed that decision in an- 

swering BRT Question No. 47. In so doing, the Board 
quite properly deferred to the latest expression of the views 

f the courts. just as it had done in declining to answer 

BRT Question No, 2L. 

Sapparent that Board 282, in declining to answer 

n No, 21 because Judge Holtzotf had already 

le ene as to whether the specal boards ‘‘must 

conduct their arbitration pursuant to Sections 7 ana 8 of 

the Railway Labor Act."* did not thereby adopt the decision 

Judge Holtzotf on that issue and thus answer by refer- 

> the question which it stated it declined to answer. But 

e Board's explicit refusal to answer could some- 

id to constitute an adoption of the decision by 

Holtzof®, there would be no inconsistency between 

action and the Board’. rulings in answer to BRT 

tons No. 36 and 47. In the opinion by Judge Holtzoff 

to which the Board referred in its response to BRT Ques- 

tion No, 21. he stated, among other things, the following: 


“It is then claimed that the [special] boards did not 
follow the prescribed procedure, and that, therefore, 


cards should be set aside. This contention is 
} 
1 


ated on the rnajor premise that the provisions 
Railway Labor Act governing the procedure of 
1 arbitration board are applicable to these local ad- 
justrnent boards. To be sure, the provisions of the 
lailway Labor Act, found in 45 U.S.C. °° 158, 159 [sie], 
were binding on the special Board of Arbitration cre- 
ated by the Act of Congress, and those provisions were 
complied with. The Conrt is of the opinion, however, 
that - are not applicable to the special boards of 
adnstment created under the award.’ 


re Certain Carrwrs, Btc., supra, 221 F.Supp. at 521. 
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Consequently, Judge Holtzoff merely anticipated the 
Board’s later ruling in answer to BRT Question No. 36 
that the special boards are not subject to the requirements 
of Sections 7 and 8, insofar as his opinon decided the issue 
posed in BRT Question No. 21. And surely there is no basis 
whatever for assuming that the Board, in refusing to answer 
BRT Question No. 21 and referring the parties to the 
opinion by Judge Holtzoff, intended to adopt every word 
in that opinion including comments on issues not raised by 
Question No. 21 such as the suggestion by Judge Holtzoff 
that the procedures followed by the National Railroad Ad- 
justment Board under Section 3 of the Railway Labor Act 
could be applied by analogy to the special boards created 
under the Award.* 

The other contentions made by the Brotherhood in its 
Brief are even less substantial. 

The BRT contends (Brief, at 19-22) that the Award as 
interpreted by the Board in answer to BRT Question No. 
36 is contrary to the provision of Section 4 of P.L. 88-108 
that: ‘To the extent not inconsistent with this joint reso- 
lution the arbitration shall be conducted pursuant to sec- 
tions 7 and 8 of the Railway Labor Act... 2°" This con- 
tention going to the validity of the Award should have been 
made, if at all, in the prior proceeding to impeach the 
Award, and is barred by the judgment in that proceeding 
upholding the validity of the Award. See p. 15, supra. 
Indeed, the BRT and the other unions did contend in that 
proceeding that Board 282 ‘tlacked authority to require 


‘Neither BRT Question No. 21, BRT Question No, 36 nor BRT Ques- 
tion No. 47 raised an issue as to what procedures were to be utilized by 
the special boards if the Award did not subject the special boards to 
the requirements of Sections 7 and S of the Railway Labor Act. The 
Board, of course, cannot consider any “question other than, or in addition 
to, the questions relating to the meaning or application of the award, 
submitted by the party or parties in writing, 2. 07 45 U.S.C. 6157 
Third (ce), 
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the parties to bear the expenses of neutral members of the 
local adjustment boards,’’ which contention was rejected 
by the courts. Brotherhood of Loc. Fire. & Eng. v. Chicago, 
B. @ Q. R. Co.. supra, 225 F.Supp. at 21. If Sections 7 and 
S of the Railway Labor Act had been deemed to be appli- 
cable to the special boards of adjustment by reason of 
Section 4 of P.L. 88-108, a contrary result would have been 
required as Section 7 Third (e) of the Act provides that 
the compensation and expenses of neutral members of arbi- 
tration boards coming under Sections 7 and § shall be paid 
by the National Mediation Board. In any event, the above 
quoted language of Section + of P.L. 88-108 plainly refers 
to arbitration by ‘‘the arbitration board of seven mem- 
bers’ established by Section 2 of the Joint Resolation, 
ie.. to the proceedings of Board 282, which have been con- 
ducted in accordance with Sections 7 and 8 insofar as those 
sections are not inconsistent with P.L. 88-108. The Board 
so stated in its Preliminary Statement (J.A. 68), and this 
also is the view of the court below (see pp. 20-21, supra). 
The BRT contends also (Brief, at 19-22) that this Court 
held. in Brotherhood of Railroad Trainmen v. Chicago, M., 
St. P. d P. R. Co., 120 US. App. D.C. 295, 345 F. 2d 985 
(1965). that awards by special boards of adjustment may be 
reviewed by the courts under Section 9 of the Railway Labor 
Act, thereby implying that the special boards are subject 
to Section 7 and 8 of that Act. But in fact this Court there 
held that Board 282 ‘‘has review jurisdiction of the special 
boards of adjustment’? ander Sections 7 Third (c) and 
&fm) of the Railway Labor Act, rather than the courts 
under Section 9 of that Act. Zd., at 987. One reason given 
for this holding was that, unless Board 282 had jurisdiction 
to review the special board awards, they would not be sub- 
ject to ‘‘any meaningful review.’’? Ibid. Plainly, there- 
fore, this Court in the Milwaukee case did not deem Section 
9 to apply directly to the special boards and their awards. 


23 


What the courts may review under Section 9 are the rulings 
of Board 282 with respect to special board awards, not the 
awards themselves, and this Court accordingly directed in 
its Milwaukee opinion that the issues as to the validity of 
certain special board awards there involved be submitted 
to Board 282 instead of decided by the courts. Thus, this 
Court subsequently relied upon its opinion and decision in 
the Milwaukee case as authority for holding that Board 282 
had primary jurisdiction to determine whether the Award 
subjected the special boards to the requirements of Sec- 
tions 7 and 8. Brotherhood of Railroad Tratnmen v. Cer- 
tain Carriers, Etc., 121 U.S. App. D.C. 230, 349 F. 2d 207, 
210 (1965). See p. 12, supra. Certainly, if this Court had 
deemed its Milwaukee opinion to establish that Sections 7 
and 8 do apply to the proceedings of the special boards, as 
the BRT now contends, it would not have remitted the 
parties to Board 282 for a determination of that issue. 

The BRT next contends (Brief, at 22-32) that the court 
below erred in upholding the ruling of the Board in answer 
to BRT Question No. 36 because ‘‘meaningful review’’ of 
the special board awards is not possible unless the Award 
subjects the special boards to the requirement in Section 7 
Third (f) of the Railway Labor Act that a board of arbi- 
tration shall transmit its award, the papers and proceed- 
ings ‘‘and a transcript of the evidence at the hearings"’ to 
the clerk of the federal district court ‘‘for the district 
wherein the controversy arose or the arbitration is entered 
into’? and to the National Mediation Board. Indeed, the 
BRT goes so far as to contend (Brief, at 33-36) that the 
failure of the Award to require the making of a transcript 
of the evidence in accordance with Section. 7 Third (f) 
deprives the Brotherhood of due process of law in violation 
of the Fifth Amendment to the Constitution. 

Once again, these are contentions that go to the validity 
of the Award which should have been made, if at all, in the 
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prior proceeding to impeach the Award, so that the judg- 
ment upholding the Award is res judicata with respect to 
such contentions. See p. 15, supra. If nothing in the Award 
as originally issued even arguably subjected the special 
boards to Sections T and 8 of the Railway Labor Act as we 
have demonstrated (pp. 16-18, supra), certainly there is no 
basis whatsoever for a belief that the Board in its Award 
nevertheless intended Section 7 Third (f) to apply to the 
special boards either in whole or in part, and the BRT has 
not pointed to any language in the Award justifying an 
assumption on its part that the Award did subject the 
special boards to the requirements of Section 7 Third (f). 
But in any event and with all deference, we submit that 
contentions by the BRT in this regard are patently 
rable. Even if a transcript of the evidence before the 
special boards should be necessary for ‘meaningful re- 
the fact that the Award does not subject the special 

boards to the requirements of Section 7 Third (f) in par- 
tiealar. or to the requirements of Sections T and S in gen- 
¢ such a tran- 

As was seated i the Beard: in its Preliminary 

ment (J.A. 71), ‘¢... a party wishing review of a 

on by a special board must assume the obligation of 
verbatim transcript or other satisfactory evi- 


dence of the proceedings before that board. If the opposing 


party refuses to share the cost of a transcript, and the 
neutral arbitrator determines, in the exercise of his dis- 
eretion, that a transcript is unnecessary, the party desiring 
one js nevertheless entitled to have it; but with that right 
comes the obligation to pay the cost.’? In short, to the 
extent that the BRT may have been deprived of a transcript 
of evidence before the special boards, this deprivation was 
due to its own obstinate refusal to pay for the cost of a 
transcript, rather than by anything in the Award as inter- 
preted by Board 282. 
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This argument by the BRT, consequently, boils down to 
the proposition that it has a right under P.L. 88-108 and 
the Due Process Clause of the Constitution to a free tran- 
script of the special board proceedings. Insofar as P.L. 
88-108 is concerned, this argument is dependent upon the 
contention that Section 4 of the Joint Resolution, in re- 
quiring Board 282 to conduct its arbitration insofar as 
possible pursuant to Sections 7 and § of the Railway Labor 
Act, also subjected the special boards to the requirements 
of Sections 7 and 8. We have shown, pp. 21-22, supra, that 
that contention is erroneous. The BRT does not claim 
that any other provision of P.L. 88-108, either expressly 
or impliedly as shown by its legislative history, subjects 
the special boards to Section 7 Third (f) of the Railway 
Labor Act or otherwise requires them to provide the parties 
with a free transcript of the proceedings. 

The contention that the BRT has a constitutional right 
under the Due Process Clause to a free transcript is, if 
anything, even more frivolous. Possibly, there might be 
some basis for such a contention if the BRT were a pauper. 
See, e.g., Griffin v. Illinois, 351 U.S. 11 (1956). But the 
BRT does not even claim to be pauper and thus unable 
to pay for a transcript. In the federal district courts. a 
party is entitled to a transcript of a proceeding only when 
he has ‘‘request[ed]*’ a transcript to be made by the Court 
Reporter and ‘thas agreed to pay the fee therefor... ."° 
28 U.S.C. §753(b), unless he is a pauper or a transcript 
is ordered by the court. While Court Reporters are now 
provided pursuant to 28 U.S.C. § 753, that was not always 
true and prior to the enactment of that statute a party who 
desired a transcript had to see that a stenographer was 
present as well as pay for the transcript. Coulston v. 
United States, 51 F. 2d 178, 180 (10th Cir., 1931). It has 
never been suggested that the requirement of payment for 
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transcripts by non-pauper parties in federal litigation is 
uneonstitutional, and we submit that a similar requirement 
of payment for transcripts of special board proceedings 
ander Award 282 is equally constitutional. Brotherhood 
of Railroad Traimmen v. Chicago, M., St. P. & P. R. Co., 237 
F. Sapp. 404, 423 (D. D.C., 1964), remanded on other 
grounds, 120 U.S. App. D. C. 295, 345 F. 2d 985 (1965). 
See Petition of Brink, 98 F. Supp. 135, 137 (E.D.N.Y,, 
1951), aff'd, 193 F. 2d 1009 (2d Cir., 1952). Indeed it is 
recognized that a party to an arbitration proceeding has 
no right of any kind to a transcript of the proceedings, ab- 
sent 2 statutory requirement or agreement to the contrary. 


? The cases relied upon by the BRT (Brief, at 34-35) are not to the 

Washington organ Co. v. Boswell, 75 U.S. App. D.C. 1, 

235 (1941). aff'd by an equally divided Court, 319 U.S. 732 

d that the Railwar Labor Act precluded an action under the 

Dee! aratory Judgment Act to review the validity of an award by the 

| Railroad Adjustment Board under Section 3 of the RLA. 

to be sure this Court in that ease considered “questions as to the 

; idity of suek a denial” as the BRT asserts (Brief, at 34), 

neglected to mention that the constitutionality of the “denial” 

id (135 F, 2d, at 244-250). The District Court opinion in the 

dicts, rather than supports, the BRT’s arcument, 

as the Court expressly rejected a contention by the BRT that it was 

leorived of due process by the refusal of the special board there con- 

eerned to provide a transeript of its proceedings unless “the organization 

bore the expense.” 237 F. Supp.. at 423. In remanding the case with 

instructions to dixmiss the BRT’s complaint without prejudice to its right 

to Board 282, this Conrt did not even mention the requirement 

he BE RT pay for a transeript as being one of the issues. See 345 

F. 24 at 956. Kent v. United States, 383 U.S. 541 (1966), held that an 

order by the D.C. Juvenile Court waiving jurisdiction of a juvenile 

violated the Juvenile Conrt Act under the cireumstances there involved. 

The passage in the Supreme Coart’s opinion qnoted by the BRT (Brief, 

35). prefaced holdings that “it is ineumbent upon the Jnvenile Court 

to aecompany its waiver order with a statement of the reasons or consid- 

erations therefor,” and “that an opportunity for a hearing which may be 

informal, must be given the child prior to entry of a waiver order,” 

383 U.S... at 561. The Conrt did not snggest that a transeript of such an 

“informal” bearing had to he made available even if the juvenile waa 

willing to pay for it, much less that he had a right to a free transcript 
even thongh not a pamper. 
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Bernhard v. Polygraphic Co., 350 U.S. 198, 203-204, fn. 4 
(1956) ; Commercial Solvents Corp. v. Louisiana Liquid F. 
Co., 20 F.R.D. 359, 362 (S.D.N.Y., 1957). 

We submit, therefore, that the ruling by Board 282 in 
answer to BRT Question No. 36, followed in its answer 
to BRT Question No. 47, clearly accords with the Constita- 
tion, with P.L. 88-108 and with the Board’s Award. Cer- 
tainly, there is no basis for holding that the Board’s inter- 
pretation of its Award as not subjecting the special boards 
of adjustment to the requirements of Section 7 and § of 
the Railway Labor Act is not a ‘‘permissible interpreta- 
tion’’ of the Award but is so ‘‘inconsistent with any con- 
ceivable interpretation’’ of the Award as to constitute an 
‘“Camendment”’ thereto or a ‘‘new award.’’ As we have 
demonstrated at pp. 11-16, supra, the Board’s ruling is not 
subject to impeachment in such circumstances. 


C. The Answer to BRT Question No. 47 Is Not Subject 


to Impeachment for Refusing to Invalidate the Award 
of the Special Board of Adjustment Merely Because 
other Special Board Awards and Crew-Consist Agree- 
ments Were Considered. 


There is no substance whatsoever in the Brotherhood’s 
arguments based upon the consideration by the special 
board of adjustment of certain special board awards and 
crew-consist agreements, made pursuant to Section III of 
Award 282, relating to other carriers. The awards and 
agreements in question were considered merely for what- 
ever value they might have as precedents illustrating how 
others had applied the guidelines prescribed by Award 282 
(J.A. 56-58) in similar cireumstances. The special board 
received extensive evidence in the form of written submis- 
sions of the parties, exhibits and oral testimony, made on 
the ground observations of some of the actual operations 
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and territory involved, and made its award in accordance 
with the guidelines upon the basis of all the relevant evi- 
dence. The BRT, as well as the carrier, relied upon the 
other special board awards as precedents. See pp. 3-4, 
supra. There is no reason why a special board of adjust- 
ment may not consider precedents urged by the parties 
in applying the applicable law (the guidelines) to the facts 
before it, just as the courts do day after day. As Judge 
Holtzof¥ remarked in his opinion (J.A. 91), there ‘‘is 
nothing unreasonable or basically wrong in considering 
what has been done in other similar cases.’” Certainly, noth- 
ing in the guidelines or in any other provision of Award 282 
purports to prohibit such consideration, and the answer to 

uestion No. 47 plainly is not an arbitrary or imper- 
missible interpretation of the Award in refusing to invali- 
date a special board award for that reason. 

Affidavits filed by the parties in the Court below are in 
dispute as to whether the BRT objected at all to considera- 
tion of the other special board awards and crew-consist 
agreements. Even the BRT concedes, however, that the 
awards were marked as a Joint Exhibit, that this was done 
because they were not ‘‘truly partisan in nature,’’ and that 
at most any objection on its part extended to use of the 
awards as ‘‘evidence.’’ See pp. 3-4, supra. Not only was 
this material used for its precedential valuc, rather than 
as ‘‘evidence’’ in any true sense, but as Judge Holtzoff 
noted ‘tit must be borne in mind that the common law rules 
of evidence are not binding and do not apply to proceed- 
ings before Arbitration Boards”’ (J.A. 91). See Commer- 
cial Solvents Corp. v. Louisiana Liquid F, Co., 20 F.R.D. 
259, 262 (S.D.N.Y., 1957), and cases there cited. And as 
Board 242 pointed ont in its Preliminary Statement (.J.A. 


70, 71), a party seeking review by the Board of a special 


board award is obliged ‘‘to make such review possible by 
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filing a timely objection to the proceedings and by provid- 
ing us with an adequate record’’ and thus ‘‘must assume 
the obligation of providing a verbatim transcript or other 
satisfactory evidence of the proceedings before that board.’’ 
Most appellate courts require a party who wishes to raise 
an issue upon appeal to provide a record showing that the 
issue was raised in the trial tribunal. See, e.g., 4A C.J.S., 
Appeal and Error, $4709, 712, and the many cases there 
cited. The BRT did not provide Board 282 with a tran- 
script or any other ‘‘evidence’’ of the proceedings before 
the special board (see J.A. 7-31)—not even an affidavit such 
as that filed with the court below—purporting to show that 
it objected to consideration of the other special board 
awards and crew-consist agreements. If the BRT did 
make any objections relating to these matters below and 
intended to have such objections reviewed by Board 282, 
it should have ordered a transcript made of the proceedings 
below—as it could have done—or otherwise arranged to 
preserve a record of the occurrences before the special 
board. Cf. United States v. Tucker Truck Lines, 344 U.S. 
33, 36-37 (1952). 

The BRT urges (Brief, at 39) that none of the guidelines 
specified in Award 282 authorizes a special board of ad- 
justment to consider other special board awards or crew- 
consist agreements. Neither do the guidelines ‘* authorize” 
the special boards to consider oral testimony or any other 
form of evidence, if taken literally. They simply specify 
the standards to be applied by the special boards in reach- 
ing their decisions on the basis of whatever evidence and 
other material may be before them. As Judge Holtzoff 
noted (J.A. 91), there is nothing in the guidelines which 
purports to prevent a special board ‘‘from weighing what 
has been done in other similar cases."* 

The ruling by Board 282 in answer to BRT Question No. 
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47, under these circumstances, plainly is not so unreason- 
able or inconceivable as to constitute an amendment of its 
Award rather than an interpretation of its Award. In- 
Geed, any other ruling would have been unreasonable in 
our opinion. 
Conclusion 

For the reasons stated above, the judgment below should 

be affirmed. 


Respectfully submitted, 


Roy P. Cosper Francis M. SHEA 
1517 West Front Street Ricuarp T. Conway 
Tyler. Texas Shea & Gardner 3 
Of Counsel for the Appellee 734 Fifteenth Street, 2 Ww. 
St. Lous Southwestern Railwey Washington, D. C. 20005 
Co. James R. Wotre 
Cuarwes I. Hopxins, JR. 
Union Station Building 
Chicago, Illinois 60606 
Attorneys for the Appellee 
ee Louis Southwestern Railway 
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APPENDIX 


Public Law 88-108, 77 Stat. 132 


See. 1. No carrier which served the notices of November ~ 
2, 1959, and no labor organization which received such 
notices or served the labor organization notices of Septem- 
ber 7, 1960, shall make any change except by agreement, 
or pursuant to an arbitration award as hereinafter pro- . 
vided, in rates of pay, rules, or working conditions en-~ 
compassed by any of such notices, or engage in any strike 
or lockout over any dispute arising from any of such 
notices. Any action heretofore taken which would be pro- 
hibited by the foregoing sentence shall be forthwith re- 
scinded and the status existing immediately prior to such 
action restored. 

Sec. 2. There is hereby established an arbitration board 
to consist of seven members. The representatives of the 
carrier and organization parties to the aforesaid dispute 
are hereby directed, respectively, within five days after 
the enactment hereof each to name two persons to serve 
as members of such arbitration board. The four members 
thus chosen shall select three additional members. The 
seven members shall then elect a chairman. If the members 
chosen by the parties shall fail to name one or more of 
the additional three members within ten days, such addi- 
tional members shall be named by the President. If either 
party fails to name a member or members to the arbitra- 
tion board within the five days provided, the President 
shall name such member or members in lieu of such party 
and shall also name the additional three members neces- 
sary to constitute a board of seven members, all within 
ten days after the date of enactment of this joint resolu- 
tion. Notwithstanding any other provision of law, the Na- 
tional Mediation Board is authorized and directed: (1) to 
compensate the arbitrators not named by the parties at a 
rate not in excess of $100 for each day together with 
necessary travel and subsistence expenses, and (2) to pro- 
vide such services and facilities as may be necessary and 


appropriate in carrying out the purposes of this joint 
resolution. 

See. 3. " * The arbitration board shall make a decision, 
pursuant to the procedures hereinafter set forth, as to what 

position shall be made of those portions of the carriers’ 
notices of November 2, 1959, identified as **Use of Firemen 
tHelpers) on Other Than Steam Power’? and ‘*Consist of 
Road and Yard Crews** and that portion of the organiza- 
tions’ notices of September 7, 1960, identified as ** Minimum 
Safe Crew Consist’? and implementing proposals pertain- 
ing thereto. The arbitration board shall incorporate in 
such decision any matters on which it finds the parties were 
in agreement. shall resolve the matters on which the par- 
ties were not in agreement, and shall, in making its award, 
give due consideration to those matters on which the parties 
were in tentative agreement. Such award shall be binding 
on both the carrier and organization parties to the dispute 
and shall constitute a complete and final disposition of the 
aforesaid issues covered by the decision of the board of 
arbitration. 


Section 7 of the Railway Labor Act, 44 Stat. 582, as 
amended, 45 U.S.C. § 157 

Sec. T. First. Whenever a controversy shall arise between 
a carrier or carriers and its or their employees which is 
not settled either in conference between representatives of 
the parties or by the appropriate adjustment board or 
through mediation, in the manner provided in the preceding 
sections, such controversy may, by agreement of the par- 
ties to such controversy, be submitted to the arbitration of 
a board of three (or, if the parties to the controversy so 
stipulate, of six) persons: Provided, however, That the 
failure or refusal of either party to submit a controversy 
to arbitration shall not be construed as a violation of any 
legal obligation imposed upon such party by the terms of 
this Act or otherwise. 

Second. Such board of arbitration shall be chosen in the 
following manner: 
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(a) In the case of a board of three, the carrier or car- 
riers and the representatives of the employees, parties 
respectively to the agreement to arbitrate, shall cach name 
one arbitrator; the two arbitrators thus chosen shal] select 
a third arbitrator. If the arbitrators chosen by the parties 
shall fail to name the third arbitrator within five days after 
their first meeting, such third arbitrator shall be named by 
the Mediation Board. 

(b) In the case of a board of six, the carrier or carriers 
and the representatives of the employees, parties respec- 
tively to the agreement to arbitrate, shall each name two 
arbitrators; the four arbitrators thus chosen shall, by a 
majority vote, select the remaining two arbitrators. If 
the arbitrators chosen by the parties shall fail to name the 
two arbitrators, within fifteen days after their first meeting, 
the said two arbitrators, or as many of them as have not 
been named, shall be named by the Mediation Board. 


Third. (a) When the arbitrators selected by the respective 
parties have agreed upon the remaining arbitrator or ar- 
bitrators, they shall notify the Mediation Board, and. in the 
event of their failure to agree upon any or upon all of the 
necessary arbitrators, within the period fixed by this Act, 
they shall, at the expiration of such period. notify the 
Mediation Board of the arbitrators selected, if any. or of 
their failure to make or complete such selection. 

(b) The board of arbitration shall organize and select its 
own chairman and make all necessary rules for conducting 
its hearings: Provided, however, That the board of arbitra- 
tion shall be bound to give the parties to the controversy a 
full and fair hearing, which shall inelude an opportunity 
to present evidence in support of their claims, and an op- 
portunity to present their case in person, by counsel, or by 
other representatives as they may respectively elect. 

(c) Upon notice from the Mediation Board that the par- 
ties, or either party, to an arbitration desire the recon- 
vening of the board of arbitration (or a subcommittee of 
such board of arbitration appointed for such purpose pur- 
suant to the agreement to arbitrate) to pass upon any con- 
troversy over the meaning or application of their award, 


board, or its subcommittee, shall at once reconvene. 
> question other than, or in addition to, the questions re- 
ing to the meaning or application of the award, sub- 
mitted by the party or parties in writing, shall be considered 
the reconvened board of arbitration or its subcommittee. 
shall be acknowledged by such board or 
subdcommittee thereof in the same manner, and filed in the 
sume district court clerk’s office. as the original award and 
became a part thereof. 

(d) No arbitrator, except those chosen by the Media- 
tion Board. shall be incompetent to act as an arbitrator 
because of his interest in the controversy to be arbitrated, 
or because of his connection with or partiality to either of 
the parties to the arbitration. 

(e) Each member of any board of arbitration created 
under the provisions of this Act named by either party to 
the arbitration shall be compensated by the party naming 
him. Each arbitrator selected by the arbitrators or named 
by the Mediation Board shall receive from the Mediation 
Board such compensation as the Mediation Board mav fix, 
together with his necessary traveling expenses and ex- 
penses actually incurred for subsistence, while serving as 
an arbitrator. 

(f) The board of arbitration shall furnish a certified copy 
of its award to the respective parties to the controversy, 
and shall transmit the original, together with the papers 
and proceedings and a transcript of the evidence taken at 
the hearing, certified under the hands of at least a majority 
of the arbitrators, to the clerk of the district court of the 
United States for the district wherein the controversy arose 
or arbitration is entered into, to be filed in said eclerk’s 
office as hereinafter provided. The said board shall also 
furnish a certified copy of its award, and the papers and 
proceedings, including testimony relating thereto, to the 
Mediation Board, to be filed in its office; and in addition 
a certified copy of its award shall be filed in the offiee of 
the Interstate Commerce Commission: Provided, however, 
That such award shall not be construed to diminish or ex- 
tinguish any of the powers or duties of the Interstate Com- 
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merce Commission, under the Interstate Commerce Act, as 
amended. 

(g) A board of arbitration may, subject to the approval 
of the Mediation Board, employ and fix the compensation 
of such assistants as it deems necessary in carrying on the 
arbitration proceedings. The compensation of such em- 
ployees, together with their necessary traveling expenses 
and expenses actually incurred for subsistence, while so 
employed, and the necessary expenses of boards of arbitra- 
tion, shall be paid by the Mediation Board. 

Whenever practicable, the board shall be supplied with 
suitable quarters in any Federal building located at its 
place of meeting or at any place where the Board may con- 
duct its proceedings or deliberations. 

(h) All testimony before said board shall be given under 
oath or affirmation, and any member of the board shall have 
the power to administer oaths or affirmations. The board 
of arbitration, or any member thereof, shall have the power 
to require the attendance of witnesses and the produe- 
tion of such books, papers, contracts, agreements. and 
documents as may be determined by the board of arbitra- 
tion material to a just determination of the matters sub- 
mitted to its arbitration, and may for that purpose request 
the clerk of the district court of the United States for the 
district wherein said arbitration is being conducted to issue 
the necessary subpoenas, and upon such request the said 
clerk or his duly authorized deputy shall be, and he hereby 
is, authorized, and it shall be his duty, to issue such sub- 
poenas. In the event of the failure of any person to com- 
ply with such subpoena, or in the event of the contumacy 
of any witness appearing before the board of arbitration. 
the board may invoke the aid of the United States courts 
to compel witnesses to attend and testify and to produce 
such books, papers, contracts, agreements, and documents 
to the same extent and under the same conditions and 
penalties as provided for in the Act to regulate commerce 
approved February 4, 1887, and the amendments thereto. 

Any witness appearing before a board of arbitration shall 
receive the same fees and mileage as witnesses in courts 
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of the United States, to be paid by the party securing the 
subpoena. 


Section S$ of the Railway Labor Act, 44 Stat. 584, as 
amended, 45 U.S.C. § 158 


The agreement to arbitrate— 


(a) Sball be in writing; 

(>) Shall stipulate that the arbitration is had under the 
provisions of this Act: 

(c) Shall state whether the board of arbitration is to 
consist of three or six members; 

(d) Shall be signed by the duly accredited representa- 
tives of the carrier or carriers and the employees, parties 
respectively to the agreement to arbitrate, and shall be ac- 
knowledged by said parties before a notary public, the 
clerk of a district court or circuit court of appeals of the 
United States, or before a member of the Mediation Board, 
and, when so acknowledged, shall be filed in the office of 
the Mediation Board: 

(e) Shall state specifically the questions to be submitted 
to the said board for decision; and that, in its award or 
awards, the said board shall confine itself strictly to deci- 
sions as to the questions so specifically submitted to it: 

(f) Shall provide that the questions, or any one or more 
of them, submitted by the parties to the board of arbitra- 
tion may be withdrawn from arbitration on notice to that 
effect signed by the duly accredited representatives of all 
the parties and served on the board of arbitration; 

(g) Shall stipulate that the signature of a majority of 
said board of arbitration affixed to their award shall be 
competent to constitute a valid and binding award; 

(bh) Shall fix a period from the date of the appointment 
of the arbitrator or arbitrators necessary to complete the 
board (as provided for in the agreement) within which the 
said board shall commence its hearings; 

(1) Shall fix a period from the beginning of the hearings 
within which the said board shall make and file its award: 
Provided, That the parties may agree at any time upon an 
extension of this period; 
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(j) Shall provide for the date from which the award shal] 
become effective and shall fix the period during which the 
award shall continue in force; 

(k) Shall provide that the award of the board of arbitra- 
tion and the evidence of the proceedings before the board 
relating thereto, when certified under the hands of at least 
a majority of the arbitrators, shall be filed in the clerk’s 
office of the district court of the United States for the dis- 
trict wherein the controversy arose or the arbitration was 
entered into, which district shall be designated in the agree- 
ment; and, when so filed, such award and proceedings shall 
constitute the full and complete record of the arbitration; 

(1) Shall provide that the award, when so filed, shall be 
final and conclusive upon the parties as to the facts deter- 
mined by said award and as to the merits of the controversy 
decided ; 

(m) Shall provide that any difference arising as to the 
meaning, or the application of the provisions, of any award 
made by a board of arbitration shall be referred back for 
a ruling to the same board, or, by agreement, to a subcom- 
mittee of such board; and that such ruling, when acknowl- 
edged in the same manner, and filed in the same district 
court clerk’s office, as the original award, shall be a part 
of and shall have the same force and effect as such original 
award; and 

(n) Shall provide that the respective parties to the award 
will each faithfully execute the same. 


The said agreement to arbitrate, when properly signed 
and acknowledged as herein provided, shall not be revoked 
by a party to such agreement: Provided, however, That such 
agreement to arbitrate may at any time be revoked and 
cancelled by the written agreement of both parties, signed 
by their duly accredited representatives, and (if no board 
of arbitration has yet been constituted under the agree- 
ment) delivered to the Mediation Board or any member 
thereof; or, if the board of arbitration has been constituted 
as provided by this Act, delivered to such board of arbitra- 
tion. 
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ment created under that Award were not recqu 
the provisions of Sections 7 and 8 of the Railway Labor Act in 
settling the “crew consist" issue on a local basis. 

2. Whether prior judicial approval of the: Awa 
282, which contained provisions establishing prececures for the 
Special Boards of Adjustment inconsistent with the procedures 
of Sections 7 and & of the Railway Labor Act, bars this attack 
on the failure of the Special Boards to follow Sections 7 and 8. 


3. Whether Arbitration Board 282 reasonably interpreted 


its own Award in determining that the Special Board could base 


its award partly upon awards of other special boards created 


under the Award. 
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COUNTERSTATEMENT OF TEE CASE 
This appeal is taken from an Order of April 22, 1966, deny- 
ing Petitions by the Brotherhood of Railroad Trainnen to Impeach 
and Contest Certain Rulings of Arbitration Board 282 (JA 92). 
The present proceedings arise out of a lengthy dispute be- 


tween the railroads and their unions regarding the abolition of 
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On January 10, 1964, the district court upheld the validity 
of the Award, and on February 20, this Court affirmed its 
decision. On February 25, 1964, the Louis Southwestern 
Railroad served a notice of proposea changes in rules governing 
crew consists on the PRT, ana subsecuently the ERT served counter- 
proposals on the railroad. Several canbescdces: were neld without 
agreement being reached (JA 19). 

Thereafter, in accordance with the terms © Award, 2 
special board of adjustment was convenec. By Ll of May 26, 
1964, the neutral member of the Special Board advised the other 
members that the hearing would commence on gune 15, 1964 (JA 


23). On June 10, 1964, the union member of the Special Board 


wrote the neutral member that the BR: objected to the Special 


Board starting the hearing 


except and unless proceedings of the Board are 
handled in accordance with Sections 7 ana’ § of 
the Railway Labor Act; that is, that the Board 
be in a position to make transcript of all pro- 
ceedings and take evidence under oath and, mark 
all exhibits with a number and enter them in 
evidence. (JA 28). 


This position was rejected by the other members of the Special 
Board (JA 29, 42). The BRT then requested that it be furnished 
a copy of the carrier's written submission (JA 29-30), which 
request was complied with (JA 42-43, 49). L/ 

At the start of the hearing, the BRT aenbes repeated the 
request that a court reporter be obtained. The neutral member 


eee 


1/ Also granted were the BRT's requests that testimony be taken 
under oath, and that meetings of the Special Board be held in a 
public building, rather than on the carrier's premises (JA 28, 43). 
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Board had not made a transcript of the proceedings, as requested 
by the BRT, and thus had not complied with tion 7 of the Rail- 
way Labor Act; 2) the Board had re i partlyiupon awards of 
other special boards, and upon an agreement on another railroad. 

On January 16, 1966, Arbitration Board 282 ruled that (JA 
78): 

There is no basis for concludin 

Award of the Special Board of Adjust 

for the reasons referred to in the que 

the Board's Preliminary Statement and i 

to BRT Questions 32, 33 and 36 [See JA 

The BRT filed Petitions n h 5 Contest this ruling 
of Arbitration Board 282 (JA hearing (JA 79-89), 
the district court sustained the rulings of the Soard in all re- 
spects (JA 89-91). Judge Holtzoff stated that the question of 
whether the Special Board was required to follow Sections 7 and 
8 of the Railway Labor Act had been decided against the BRT in 
In re Certain Carriers, 248 F. Supp. 1008 (DPC appeal pend- 
ing, Nos. 19867, 20003, 20004, and that “there is nothing unrea- 


sonable or basically wrong in [the Special Board's] considering 


what has been done in other similar cases" (JA 91). 


STATUTES INVOLVED 
Public Law S8-108 and relevant portions of the Railway 
Labor Act, 45 U.S.C. 151, et seaq., are reproduced in the Appen- 
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The answer of Board 2 
rejects the BRT's contentions, 
nothing in the Award of Eoara 262 to suggest nat the provisions 
of §§ 7 and & of the Railway Labor Act were to be followed by 
the Special Boards, and Board 282 has stated that 
was deliberate (JA 68). 

The Special Board convened in this case, 2s well as all 
the Special Boards involved in Nos. 19867, 20003, anda 20004, 
and all other Special Boards, as far as we know, have understood 
that they were not required to follow the procedures of §§ 7 and 
8. Indeed, this was clear from the terms of the judicially ap- 


proved Award, which, as Board 252 pointed out, specifies certain 


procedures to be followed by the Special Boards which are un- 
questionably inconsistent with the procedures set forth in §§ 7 
and & (JA 67-68). Because it was clear from the terms of the 
Award, that the Special Boards would not adhere! to §§ 7 and 8, 
the BRT could have questioned this aspect of the Award in 
Brotherhood of L.F. & E. v. Chicago, B. & Q. R.Co., supra. The 
decision in that case upholding the validity of. the Award there- 


fore bars the present collateral attack on the Award. 


3/ In its answer to BRT's Question 47, which is attacked in this 


pa Board 282 referred to its earlier answer to Question 36 (JA 
78). ; 
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Loards, and in which thoce Boards were ¢ He: heir decisions 
(60 days). It also prescribed the menn in wnich costs were 
to be apportioned, una the cuideli ; sion 56-58). 
The Awurd did not further s Rive tne << re S ! followed 
by the special boards, nor aid it 
provisions of Sections 7 and 
omission was deliberate (JA 68). 

Moreover, it was an omission 
terms of the Award. This 
answer of Arbitration Board 282 to Question 36. (JA 

--. the procedures for the establishment and con- 
duct of statutory arbitration boards under Section 7 
of the Act were too cumbersome and formal! for our pur- 


poses: moreover, by definition they depend for their 
establishment upon ‘asreement D ' which 


uv 
was obviously lacking in this se. Accordingly, the 
$s 


Board directed that crew con Gisputes’ de submitted 
specially designed 
for the task, in accordance with those procedural re- 
quirements deemed necessary to insure @ prompt, equit- 
able, and final disposition of tnese controversies. 
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Section 7 First of the Act provides for a board 
of either three or six persons; our Award: stipulates 
a board of three. Section 7 Third (f) requires that 
the arbitration board shall furnish a certified copy 
of its award to the respective parties to the contro- 
versy, and shall transmit the original, together with 
the papers and proceedings and a transcript of the 
evidence taken at the hearings, certified by at least 
a majority of the board, to the clerk of the federal 
district court for the district in which the contro- 
versy arose, and that certified copies shall also 
be filed with the National Mediation Board and the 
Interstate Commerce Commission. Our Award imposes no 
such requirements. : 
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or agreement specifying the procedures to be followed by arbi- 
trators, no particular form of procedure was réguired. Bernhardt 
v. Polygraphic Co., 350 U such circumstances, 
the procedures are left ! 3 John Wiley & Sons 
v. Livingston, 376 U.S. 

Additionally, because it was apparent fron che Award of 
Board 282 that the special boards would nov follow the procedures 
of Sections 7 and 8 in many respects, the judici Gecision up- 
holding the validity of that Award bars the present attack on 


the failure of the Special Boards to do sc. nis is so, because 
the BRT, which was party to the action in which that Award was 
upheld, could have raised the very questions it now raises here. 
This suit is in substance another attack on the procedures pre- 
scribed by the Award, for if the statute or Constitution required 
the special boards to follow the procedures of Sections 7 and 8, 
the Award itself would be invalid. This Court's decision in 
Brotherhood of L.F. & E. v. Ch mo, B. & Q@. R. Co., supra, 


therefore is res judicata on the principal issue presented here, 


for the BRT could have raised the same question in that suit. 


Indeed in that suit the BRT and other unions aid unsuccess- 
fully attack one of the procedures (for the sharing of costs of 
the neutral arbitrator) which is clearly inconsistent with Sec- 


tion 7, although not on that ground. 4/ Here BRT challenges 
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\/ The BRT clearly is not correct in saying, as it did in Nos. 
19,867, 20,003, 20,004 (Reply br. 14), that the BRT “could not 
have .. known prior to the time the Special Boards ... commenced 
their arbitration that they would not conduct it pursuant to ....- 
Sections 7 and 8 of the Railway Labor Act." | 
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of other Special Boards. 
This final contention 
As the district judge stated 
Board was required to remain 
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take note of the disposition of similar cases 
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designed absolutely to preclude the Specie Boards from so doing. 


Board 282 ruled that its Award did not recuire such an unusual 


result, and this interpretation of its own Award surely is at 


the very least reasonable. 


CONCLUSION 
For the reasons stated, it is respectfully submitted that 
judgement of the district court should be affirmed. 


JOHN W. DOUGLAS, 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


DAVID L. ROSE, | 
WALTER H. FLEISCHER, 
Attorneys, 


Department of Justice, 


Washington, D.C. 20530 


August 1966 
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Public Law 48-102 


Whereas the labor 
by the Eastern, fees. and ‘. the n. -Ge ters! 
Committees and certain of their employees represented : 1 
Brotherhood of Locomotive Engineers, herhood Locomotive 
Firemen and Enginemen, Order of Railway Conductors and Erakemen, 
Brotherhood of Railroad Trainmen, anc 
North America, labor orranizations, 
portation services of the Nation; 


Whereas it is essential to the national interest, ineludin 


the national health and defense, that essential: transportation 
services be maintained; and 


Whereas all the procedures for resolving sich dispute 
vided for in the Railway Labor Act have been exhaustec anc 
not resulted in settlement of the dispute; and 


Whereas the Congress finds that emergen measures are 
essential to security and continuity ortation services 
by such carriers; and 


Whereas it is desirable to achieve the above objectives in 
amanner which preserves and prefers solutions reachec through 
collective bargaining; and 


Whereas, on August 2, 1963, the Secretary of Labor submitted 
to the carrier and organization representatives) certain sugges-— 
tions as a basis of negotiation for disposition: of the fireman 
(helper) and crew consist issues in the dispute! and thereupon 
through such negotiations tentative agreement was reached with 

spect to portions of such sussestions: and 


Whereas, on August 16, 1963, the carrier parties to the 
dispute accepted and the organization parties to the disputed 
accepted with certain reservations the Secretary of Labor's 
suggestion that the fireman (helper) and crew consist issues 
be resolved by binding arbitration but the said: parties have 
been unable to agree upon the terms and procedures of an arbi- 
tration agreement: Therefore be it 


Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, That no carrier 


which served the notices of November 2, 1959, and no labor organ- 
ization which received such notices or served the labor organiza- 
tion notices of September 7, 1960, shall make any change except 


r 
2 


me 


sen- 
to 
- 
ute a board of 
ected 
"Use 
t of 


x 


hen days, 
I 


necessary 
The 


ail 
- 
v 


e 
n 
(mae 
3! 
Safe Crew 


enactment 
provision 


einafter 


select 
pe made of those portions 


then elect a 
i 


Presiden 
n which the 


arties at 
ment and 
ration board 
"Consis 
ganization 


7 
nh 


ens encom—- 
n 


orezol 

s existing immedi- 
m 
eto. 


wit 
e 


his statement 


herewith sub- 
né@ such othe 


f 
shall resolve 


bi es | 

furnish to the 
matters with 
gre 

bit 

and 


sna 
of 


Yr 


s 
the naming of the 


4dentified as 


er 


ate o 
he or 


5% 
y other 
orized anc di 


ecision any matters 


"Minimu 


, ment, 
not in agreement, and shall, 


a 
s 


el 


a 


2 


ee 

th 

tos 
to provide such services 
sh 


to matters o 
4 


parties sha 


ee membe 


taining ther 
a 


wS 2 
32 

12 

e 
morandums 2 
ntative a 
fo + 
such 


bor 
J 


members sha 


aa 
ca 
enn 
ann 
hal 


63 
o 
> J 
o 
77) 


"no 


waick 
ard Crews 


ie) 
em 
come 4 


Fir 
af 


Road an 


of 


> at, : 7). 
2 64. O Aa 7 oOo O~’ 


in making its award, give cue consicer matters on 
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z ‘parties to the 

n n Gisposition 
the board of 

arbitration. 


Sec. 4. To the extent not nt with th joint 
resolution the arbitration shall | neu 2 pu i to sece- 
tions 7 ane 8 of the Railway Labo t h ra award shall 
be made and filed as provided in ; 2nd shall be sub- 
ject to section 9 of said Act. The District Court 
for the District of Columbia is here? , the court 
in which the award is to be filed, anc the i ion board 
shall report to the National Mediation Hoare ‘the same manner 
as arbitration boards functioning pursuant Railway Labor 
Aet. The award shall continue in force for such period as the 
arbitration board shall determine in its awarc,, but not to ex- 
ceed two years from the date the awarc takes effect, unless the 
parties agree otherwise. 
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Sec. 5. The arbitration board shall begin, its hearings 
thirty days after the enactment of this joint resolution or on 
such earlier date as the parties to the dispute! and the board may 
agree upon and shall make anc file its award not later than ninety 
days after the enactment of this joint resolution: Provided, 
however, That said award shall not become effective until sixty 
Gays after the filins of the award. 


Sec. 6. The parties to the disputes arising from the afore- 
said notices shall immediately resume collective bargaining with 
respect to all issues raised in the notices of November 2, 1959, 
and September 7, 1960, not to be disrosed of by arbitration under 
section 3 of this joint resolution and shall exert every reason- 
able effort to resolve such issues by agreement. The Secretary 
of Labor and the National Mediation Board are hereby directed to 
mive all reasonable assistance to the parties ana to engage in 
mediatory action directed toward promoting such agreement. 


Sec. 7. (a) In making any award under this joint resolu- 
tion the arbitration board established under section 2 shall 
sive due consideration to the effect of the proposed award upon 
adequate and safe transportation service to the public and upon 
the interests of the carrier and employees affected, giving due 
consideration to the narrowing of the areas of disagreement which 
has been accomplished in bargaining and mediation. 


(b) The obligations imposed by this joint resolution, upon 
suit by the Attorney General, shall be enforcible through such 
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Section 7, Railway Labor Act (45 U.S.C. 157): 


§ 157. Arbitration. 


First. Submission of controversy to arbitration. 


Whenever a controversy shall arise between:a carrier or 
carriers and its or their employees which is not settled either 
in conference between representatives of the parties or by the 
appropriate adjustment board or through mediation, in the manner 
provided in sections 151-156 of this title such controversy may, 
by agreement of the parties to such controversy, be submitted to 
the arbitration of a board of three (or, if the: parties to the 
controversy so stipulate, of six) persons: Provided, however, 
That the failure or refusal of either party to submit a contro- 
versy to arbitration shall not be construed as a violation of 
any legal obligation imposed upon such party by; the terms of 
this chapter or otherwise. 


* * * * i * 


Third. Board of arbitration; organization; compensation; 


procedure. 


(a) Notice of selection or failure to select arbitrators. 


When the arbitrators selected by the respective parties have 
agreed upon the remaining arbitrator or arbitrators, they shall 
notify the Mediation Board; and, in the event of their failure 
to agree upon any or upon all of the necessary arbitrators within 
the period fixed by this chapter, they shall, at the expiration 
of such period, notify the Mediation Board of the arbitrators 
selected, if any, or of their failure to make or to complete such 
selection. 


(b) Organization of board; procedure. 


The board of arbitration shall organize and select its own 
chairman and make all necessary rules for conducting its hearings: 
Provided, however, That the board of arbitration shall be bound 
to give the parties to the controversy a full and fair hearing, 
which shall include an opportunity to present evidence in support 
of their claims, and an opportunity to present their case in per- 
son, by counsel, or by other representative as they may respec- 
tively elect. 


(c) Duty to reconvene; questions considered. 


Upon notice from the Mediation Board that the parties, or 
either party, to an arbitration desire the reconvening of the 
board of arbitration (or a subcommittee of such board of arbi- 
tration appointed for such purpose pursuant to the agreement to 
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(g) Compensation of assistants to board of arbitration; expenses; 
quarters 


A board of arbitration may, subject to the approval of the 
Mediation Board, employ and fix the compensation of such assi8— 
tants as it deems necessary in carrying on the arbitration pro- 
ceedings. The compensation of such employees, together with 
their necessary traveling expenses and expenses actually incurred 
for subsistence, while so employed, and the necessary expenses 
of boards of arbitration, shall be paid by the Mediation Board. 


Whenever practicable, the board shall be supplied with 
suitable quarters in any Federal building located at its place 
of meeting or at any place where the board may conduct its pro- 
ceedings or deliberations. 


(h) Testimony before board; oaths; attendance of witnesses; pro- 
duction of documents; subpoenas; compulsion of witnesses; fees 


All testimony before said board shall be given under oath 
or affirmation, and any member of the boarc shall have the power 
to administer oaths or affirmations. The board of arbitration, 
or any member thereof, shall have the power to require the atten- 
dance of witnesses and the production of such books, papers, con- 
tracts, agreements, and documents as may be deemed by the board 
of arbitration material to a just determination of the matters 
submitted to its arbitration, and may for that purpose request 
the clerk of the district court of the United States for the 
district wherein said arbitration is being conducted to issue 
the necessary subpoenas, and upon such request :the said clerk 
or his duly authorized deputy shall be, and he'is, authorized, 
and it shall be his duty, to issue such subpoenas. In the event 
of the failure of any person to comply with any such subpoena, 
or in the event of the contumacy of any witness appearing before 
the board of arbitration, the board may invoke the aid of the 
United States courts to compel witnesses to attend and testify 
and to produce such books, papers, contracts, agreements, and 
documents to the same extent and under the same conditions and 
penalties as provided for in the Interstate Commerce Act as 
amended. 


Any witness appearing before a board of arbitration shall 
receive the same fees and mileage as witnesses in courts of the 
United States, to be paid by the party securing the subpoenas. 
May 20, 1926, c. 347, § 7, 44 Stat. 582; June 21, 1934, c. 691, 
§ 7, 48 Stat. 1197. 
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(k) Shall provide that the award of 
and the evidence of the proceedings befor 
thereto, when certified under the hands o 
of the arbitrators, shall be filed in the 
district court of the United States for 
controversay arose or the arbitration was en 
district shall be designated in the arreemen 
filed, such award and proceedings shall cons 


board of arbitration 


board relating 
st a majority 
office of the 
wherein the 
into, which 
when so 
the full and 


complete record of the arbitration; 


shall be 
determined 
decided; 


(1) Shall provide that the award, 
final and conclusive upon the parties as 
by said award and as to the merits of the cen 


(m) Shall provide that any difference arisins as to the 
meaning, or the application of the provisions, of an award made 
by a board of arbitration shall be referred back for a ruling to 
the same board, or, by agreement, to a subcommittee of such 
board; and that such ruling, when acknowledged in the same manner, 
and filed in the same district court clerk's office, as the 
original award, shall be a part of and shall have the same force 
and effect as such original award; and 


(n) Shall provide that the respective parties to the award 
will each faithfully execute the same. 


The said agreement to arbitrate, when properly signed and 
acknowledged as herein provided, shall not be revoked by a party 


to such agreement: Provided, however, That such agreement to 
arbitrate may at any time be revoked and canceled by the written 
agreement of both parties, signed by their duly accredited repre- 
sentatives, and (if no board of arbitration has yet been consti- 
tuted under the agreement) delivered to the Mediation Board or 
any member thereof; or, if the board of arbitration has been 
constituted as provided by this chapter, delivered to such board 
of arbitration. May 20, 1926, c. 347, § 8, 44 Stat. 584; June 21, 
1934, c. 691, § 7, 48 Stat. 1197; June 25, 1948, c. 646, § 32(a), 
62 Stat. 991; May 24, 1949, c. 139, § 127, 63 Stat. 107. 
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Effect of partial invalidity of award 


Fourth. If the court shall determine th a part of the 
award is invalid on some ground or grounds gnated in this 
section as a ground of invalidity, but termine that a 


part of the award is valid, the court shall set aside the entire 
award: Provided, however, That, if the parties shall agree 
thereto, and if such valid and invalid parts are separable , 

the court shall set aside the invalid part, and order judgment 
to stand as to the valid part. 


* * 


